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defense attorney received a Mealey’s E-Mail News Report about a case that questioned the admissibility of this 


The Mealey’s E-Mail News Report notified the 

defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 
to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 

expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
sources from Matthew Bender} including Moore’s 
Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
When you need to go a step beyond cases and 

codes in your research, use the LexisNexis™ 
Total Research System—it’s how you know. 
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Another View of Miller 

Daniel Alter’s letter in the March 
Bar Journal regarding the impact 
of the displacement of the 
McCarran-Ferguson factors in Ken- 
tucky Ass’n of Health Plans v. Miller, 
123 S. Ct. 1471 (2003), on ERISA 
litigation described in Mr. Mazer’s 
January article presents an over- 
simplified universe in which insur- 
ance companies would like to do 
business. 

The entire jurisprudence of 
ERISA preemption rests on con- 
struction of the McCarran-Ferguson 
factors by the Supreme Court, the 
circuit courts, and district courts. By 
basing its central holding on a re- 
placement of the McCarran- 
Ferguson factors, the Supreme 
Court empowered every district 
court and every circuit court in the 
nation to re-examine the relation- 
ship between the power of the state 
government to regulate conduct 
within its borders and the power of 
the federal government to displace 
that right through comprehensive 
and systematic regulation. 

The tension between these pow- 
ers has constitutional dimensions, 
both on the state and federal level. 
The question is not whether three 


courts have decided the issue in the 
manner Mr. Alter describes. The 
question is what happens when one 
court decides this issue in favor of 
local sovereignty, and whether one 
or more circuits will rule that the 
power of the state to regulate the 
business of insurance and the con- 
duct of insurers is a more important 
value than uniformity among the 
states in the administration of em- 
ployee benefit plans. 

The nature of the business of in- 
surance has changed since 1974, and 
can be expected to continue to 
change, and not necessarily in favor 
of the consumer. The power of the 
state to protect its citizens preceded 
the formation of the Constitution. It 
is probably not too much to expect 
for that power to survive the enact- 
ment of the Employee Retirement 
Income Security Act of 1974. 

WILLIAM S. CorFrMAN, JR. 
Tampa 


PCAs in the DCAs 

Justice England’s comments on 
the “PCA” problem in the March Bar 
Journal are helpful and his sugges- 
tions are good, but in my opinion his 
recommendations do not go far 
enough. What is needed is more than 
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the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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guidelines, even guidelines written 
into the rule. The district court 
judges already know that appellate 
practitioners view PCAs on serious 
issues to be inappropriate. The 
judges simply do not agree. At a Tal- 
lahassee seminar on Professional- 
ism in Appellate Practice led by 
three First District judges on May 
23, 2002, the judges stated, without 
apology, that the First District some- 
times issues PCAs because the 
judges on a panel cannot agree on a 
rationale for their decision. A Third 
District judge, speaking at a public 
defenders’ conference a few years 
ago, referring to PCAs, said, “We can 
run and we can hide.” 

The problem is that no rule pro- 
hibits district courts from issuing 
PCAs for any reason they choose. 
They can issue PCAs to deal with 
their excessive workload, to avoid 
airing disagreements about the law 
among the judges, or even to evade 
Supreme Court review, without vio- 
lating any rule. 

What is needed is a rule that 
states explicitly under what circum- 
stances the court must write an 
opinion, and under what circum- 
stances the court need not write an 
opinion. Such a rule should focus on 
issues, not cases. 

All criminal appellate lawyers 
know of decisions that technically 
would not be called PCAs, in which 
hotly contested, hard to decide is- 
sues involving the sufficiency of the 
evidence and the fairness of the trial 
were affirmed without explanation, 
but the court wrote on a minor sen- 
tencing issue. Of course, no rule, 
other than a rule requiring an ex- 
planation for the disposition of ev- 
ery issue in the briefs, is going to 
totally eliminate the inappropriate 
use of PCAs. Actually, a rule requir- 
ing explanations without exception 
might be the best solution. But even 
without that, if the appellate rules 
specified the situations in which 
courts would be required to explain 


their decisions, I suspect that would 
go a long way toward improving the 
quality of appellate justice, and 
eliminating the controversy over 
PCAs. 

STEVEN A. BEEN 
Tallahassee 


* * 


How easy it is for Mr. England to 
lump together all matters that ap- 
pear in the various district courts 
for review in support of his views 
on PCAs, without the mention of one 
major area of law that does not get 
the benefit of appellate review ex- 
cept in one district court of appeal. 
I write of workers’ compensation 
and the requirement that all ap- 
peals from final orders of the judges 
of compensation claims be heard by 
the First District Court of Appeal to 
the exclusion of the other four dis- 
trict courts of appeal. 

As I recall, not only did former 
Justice England’s court wish to 
avoid the responsibility for review- 
ing workers’ compensation decisions 
of the former IRC, but the court 
wished to restrict review of workers’ 
compensation cases to an even 
greater extent. With only one dis- 
trict court hearing all workers’ com- 
pensation cases, there can be no con- 
flict between the various district 
courts, and it is highly unlikely that 
there will be conflict with a Supreme 
Court decision since the Supreme 
Court only hears compensation 
cases that declare Chapter 440 un- 
constitutional or are certified by the 
First DCA as questions of great pub- 
lic importance. A “PCA” from the 
First DCA is the end of the road. The 
one and only time Article V judges 
have jurisdiction over the case and 
the appellant receives no reason 
why the appeal is denied. Worst of 
all, there is no ability to ethically 
abide by the new amended Rule 
9.330(a). A workers’ compensation 
recipient of the dreaded PCA could 
not allege with a straight face that 


The Florida Bar Journal welcomes letters to the editor. Letters should be 
no longer than 500 words and may be edited. Letters should be directed 
to “Letters to the Editor,” The Florida Bar Journal, 651 E. Jefferson St., 
Tallahassee, Florida 32399-2300 or e-mailed to cdodd@flabar.org. 
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had there been a written decision, 
it would conflict with that of another 
district; that the decision appears to 
be in conflict . . .; that there is an 
arguable basis for Supreme Court 
jurisdiction; that the decision estab- 
lishes a new rule of law; or modifies 
an existing rule of law; or... you 
get the picture. 

In the judicial scheme, workers’ 
compensation claimants are truly 
second class citizens. The jury sys- 
tem is closed to them. Workers liti- 
gate their claims before non-Article 
V JCCs. The burdens of proof they 
must meet far exceed those in the 
tort system. The “presumptions” 
against them are unheard of in tort. 
If they are denied benefits but be- 
lieve there was legal error in the 
result, their only appeal is to the 
First DCA. Those claimants in the 
geographical distribution of the 
other four DCA’s do not get to vote 
to retain or discharge the judges in 
the First DCA that hear their ap- 
peals (but fail to explain why the 
appellant’s arguments are rejected). 

Litigants and their lawyers at 
every level of the judicial system 
should be given a plausible reason 
in a written opinion explaining why 
their cause is not meritorious. The 
PCA only fosters additional litiga- 
tion that might be avoided by an 
explanation instead of a rubber 
stamp. PCA doesn’t cut it. Especially 
for those litigants whose path to the 
DCA is littered with roadblocks, 
patently unconstitutional jurisdic- 
tional constraints, and unreason- 
able burdens of proof. 

L. ZIENTZ 
Miami 
* KOK 


Arthur England’s excellent article 
in the March issue did not go far 
enough. What we really have is the 
fact that the DCA determines the 
appellate jurisdiction of the Su- 
preme Court, something that is pa- 
tently unconstitutional. Having to 
ask for an opinion to the same court 
that originally denied one is silly, 
and having to state reasons for such 
an opinion is incongruous to our sys- 
tem of appellate jurisdiction. The 
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Brown v. Board of Education: 


“Separate but Equal” Has No Place in Our Society 


think I may have met the first 

African-American to obtain 

doctorate and master’s degrees 

in ichthyology. While attending 
Florida Atlantic University during 
the early 70s, he shared that he 
would be the first African-American 
to obtain such degrees. 

I replied, “Well, that’s great.” He 
quickly jarred my consciousness by 
assuring me I shouldn’t be too im- 
pressed. It was the 70s and a pretty 
sad commentary for our nation to 
not have a black man with those 
graduate degrees. 

For many reasons that conversa- 
tion sticks with me, and even more so 
now that the 50th anniversary of 
Brown v. Board of Education is upon 
us. Brown helped pave the way for 
many African-American firsts. 

The U.S. Supreme Court’s case 
concluded that separate but equal 
educational facilities were unconsti- 
tutional and such facilities denied 
black children equal protection of 
the laws guaranteed by the 14th 
Amendment. The case struck down 
the long adhered-to doctrine of 
“separate but equal” established in 
the 1896 Plessy v. Ferguson decision. 

The plaintiff, Oliver Brown of To- 
peka, Kansas, knew his constitu- 
tional rights were being eroded each 
day his eight-year-old daughter, 
Linda, bypassed the neighborhood 
white school to catch a bus to a seg- 
regated school 21 blocks away. In 
1951, Brown sued the city school 
board. The judges ruled against 
Brown, finding the schools substan- 
tially equal. 

The Brown case was a consolida- 
tion of cases from several states in- 
cluding Kansas, South Carolina, Vir- 
ginia, Delaware, and Washington, 
D.C. In each case, the plaintiffs 
sought admittance to segregated 
schools and were conversely denied 
admittance by federal district courts 


on the basis of the “separate but 
equal” doctrine. 

Having some success in challeng- 
ing public universities that had ex- 
cluded blacks, the NAACP led the 
assault on desegregating primary 
and secondary education all the way 
to the U.S. Supreme Court. 

The Brown case featured some of 
the most famous names in the re- 
cent history of the Supreme Court. 
Future Supreme Court Justice 
Thurgood Marshall argued on be- 
half of the plaintiff. Marshall had 
been working as legal director of the 
NAACP for nearly 15 years and was 
well seasoned in the art of arguing 
before the Supreme Court. As legal 
director, he made the issue of school 
desegregation a major point of ac- 
tion, first targeting post-graduate 
educational facilities and then ex- 
panding into lower levels of education. 

In 1954, the court unanimously 
agreed that “in the field of educa- 
tion the doctrine of ‘separate but 
equal’ has no place. Separate edu- 
cational facilities are inherently 
unequal.” Supreme Court Chief Jus- 
tice Earl Warren wrote the opinion. 
Warren, who was appointed in 1953, 


8 THE FLORIDA BAR JOURNAL/MAY 2004 


had presided over only a handful of 
cases as chief justice by the time of 
the Brown decision. 

Regardless of race, creed, or color, 
the rule of law in this case touches 
all of us. All the parties in this case— 
the parents, children, school board of- 
ficials, legal scholars, and others— 
were asking that the guaranteed 
rights found in the Constitution be 
upheld. 

Justice Peggy Quince sums it up 

poignantly: 
The ideals underpinning Brown v. Board 
of Education are not new . . . (and) are 
as old as the nation itself. Their moral 
foundations were established in Thomas 
Jefferson’s Declaration of Independence, 
which proclaimed that all people are cre- 
ated equal, and in the 14th Amendment, 
which proclaimed that all citizens of the 
United States enjoy the equal protection 
of the laws. (The decision) marked the 
point in time when equality ceased to be 
merely a moral argument but became the 
law of the land, consistent with the ba- 
sic ideals of this republic. 


Your high court, the Florida Su- 
preme Court, will celebrate Brown’s 
significance with a ceremonial ses- 
sion to be held May 17 in Tallahas- 
see, the same day the decision was 
read by Chief Justice Warren. Your 
Bar will also take part in this com- 
memoration, beginning at 11:30 at 
the Florida Supreme Court building. 
A reception, sponsored by The 
Florida Bar, will follow. 

I don’t know if my classmate from 
long ago became the first African- 
American to receive a master’s and 
a Ph.D. in the study of fish; but I do 
know that momentous decision 
helped create a path on his journey 
to be the first, and the paths of many 
African-American firsts. 

Today is a great day to be a 
Florida lawyer. I am proud to be one. 


You should be too. | 


Mites McGRANE 
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Medical Malpractice Caps Move 
From the Legislature to the Courts 


Will They Survive? 


by Tracy S. Carlin 


n 2003, the Florida Legislature imposed statutory 
caps on noneconomic damages in medical malprac- 
tice cases. See F.S. §766.118 (2003). Although the 
legislature attempted to make findings intended to 
ensure that the caps would survive constitutional scru- 
tiny, the caps may nevertheless be vulnerable to a con- 
stitutional challenge pursuant to the access to courts pro- 
vision contained in Art. I, §21 of the Florida Constitution.! 

Art. I, §21 reads: “SECTION 21. Access to courts. — 
The courts shall be open to every person for redress of 
any injury, and justice shall be administered without sale, 
denial or delay.” 

Because this provision is contained within the Decla- 
ration of Rights, it creates a fundamental right.” Legis- 
lation that intrudes on a fundamental right is presump- 
tively invalid.* Thus, the question is whether the 
statutory caps on noneconomic damages set forth in 
§766.118 intrude upon the fundamental right of access 
to courts and, if so, whether the presumption of invalid- 
ity can be overcome. 

The constitutionality of statutory caps on noneconomic 
damages was previously addressed by the Supreme Court 
of Florida in Smith v. Department of Insurance, 507 So. 
2d 1080 (Fla. 1987). In the 1986 Tort Reform and Insur- 
ance Act, the legislature imposed a $450,000 cap on non- 
economic damages.‘ The legislature indicated that it cre- 
ated the cap to abate a commercial liability crisis it found 
existed at the time.® 

Nevertheless, the court concluded that the cap violated 
the access to courts provision of the Florida Constitu- 
tion. In so doing, the court reasoned that it was uncon- 
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troverted that a right to sue on and recover noneconomic 
damages of any amount existed at the time the current 
Florida Constitution was adopted.* The court stated that 
“(tlhe right to redress of any injury does not draw a dis- 
tinction between economic and noneconomic damages nor 
does Art. I, §21 contain any language that would sup- 
port the proposition that the right is limited, or may be 
limited, to suits above or below any given figure.”’ Thus, 
the court concluded that its decision in Kluger v. White, 
281 So. 2d 1 (Fla. 1973), was controlling.* 

In Kluger, the court considered the constitutionality of 
a statute that eliminated tort actions for automobile ac- 
cidents seeking damages of less than $550. The Kluger 
court stated: 


[W]here a right of access to the courts for redress for a particu- 
lar injury has been provided by statutory law predating the 
adoption of the Declaration of Rights of the Constitution of the 
State of Florida, or where such right has become a part of the 
common law of the State ..., the Legislature is without power 
to abolish such a right without providing a reasonable alterna- 
tive to protect the rights of the people of the State to redress 
for injuries, unless the Legislature can show an overpowering 
public necessity for the abolishment of such right, and no al- 
ternative method of meeting such public necessity can be 
shown.? 


The court responded that there was no relevant dis- 
tinction between the issue in Kluger and the issue in 
Smith. In Kluger, the legislature tried to limit the right 
of redress at the bottom of the damages spectrum,'° 
whereas in Smith, it tried to restrict the top. The Su- 
preme Court held that both restrictions were impermis- 
sible unless one of the Kluger exceptions was met. Con- 
sequently, the Smith court looked to whether 1) the 
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To apply a rational basis analysis would be to 
overlook the fact that the issue is one of a 
constitutional right that cannot be restricted 
merely because the legislature deemed 


it rational to do so. 


statute provided a reasonable alter- 
native remedy or commensurate 
benefit or 2) the legislature demon- 
strated that there was an overpow- 
ering public necessity for the abol- 
ishment of the right and no 
alternative method of meeting that 
public necessity." 

The court concluded that the ben- 
efits of the statutory $450,000 cap 
on noneconomic damages were not 
commensurate; they ran in only one 
direction. The court reasoned that 
a medical patient received no ben- 
efit from the cap because it was un- 
likely that a patient would be neg- 
ligent toward his doctor. The court 
also concluded that the legislature 
did not create an alternative rem- 
edy and that it was irrelevant to the 
access to courts analysis that the 
legislature did not totally abolish 
the cause of action.'* The court 
stated: 


Access to courts is granted for the pur- 
pose of redressing injuries. A plaintiff 
who receives a jury verdict for, e.g., 
$1,000,000, has not received a constitu- 
tional redress of injuries if the legisla- 
ture statutorily, and arbitrarily, caps the 
recovery at $450,000. Nor, we add, be- 
cause the jury verdict is being arbitrarily 
capped, is the plaintiff receiving the con- 
stitutional benefit of a jury trial as we 
have heretofore understood that right. 
Further, if the legislature may constitu- 
tionally cap recovery at $450,000 there is 
no discernible reason why it could not cap 
the recovery at some other figure, perhaps 
$50,000, or $1,000, or even $1. None of 
these caps would “totally” abolish the right 
of access to the courts .. . .[I]f it were per- 
missible to restrict the constitutional right 
by legislative action, without meeting the 
conditions set forth in Kluger, the consti- 
tutional right of access to the courts for 
redress of injuries would be subordi- 
nated to, and a creature of, legislative 
grace or, as Mr. Smith puts it, 
“majoritarian whim.” There are politi- 
cal systems where constitutional rights 
are subordinated to the power of the ex- 
ecutive or legislative branches, but ours 
is not such a system.'® 


As to the alternative question, the 
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court noted that there was no argu- 
ment or showing that the cap was 
the only way to address the public 
necessity.“ 

The majority further concluded 
that it was irrelevant whether there 
was a rational basis for the cap."® 
To apply a rational basis analysis 
would be to overlook the fact that 
the issue is one of a constitutional 
right that cannot be restricted 
merely because the legislature 
deemed it rational to do so. “Ratio- 
nality only becomes relevant if the 
legislature provides an alternative 
remedy or abrogates or restricts the 
right based on a showing of over- 
powering public necessity and that 
no alternative method of meeting 
that necessity exists.” Therefore, be- 
cause the legislature did not provide 
an alternative remedy or commen- 
surate benefit and because there 
was no argument or showing that 
the cap was the only way to address 
the public necessity, the Smith court 
held that the cap was unconstitu- 
tional.'® 

In contrast, in University of Mi- 
ami v. Echarte, 618 So. 2d 189 (Fla. 
1993), cert. denied, 510 U.S. 915 
(1993), the court upheld §§$766.207 
and 766.209, which provide a mon- 
etary cap on noneconomic damages 
in medical malpractice cases when 
a party requests arbitration.'’ Pre- 
liminarily, the court concluded that 
there was a commensurate benefit 
to the plaintiff in exchange for the 
monetary cap in the form of a rapid 
resolution of the medial malpractice 
claim through arbitration without 
the need for proving liability.'* The 
court also concluded in dicta, how- 
ever, that even if the medical mal- 
practice arbitration statutes did not 
provide a commensurate benefit, the 
court would find that the statutes 
satisfy the second prong of the 


Kluger test.'® 

The court noted that the preamble 
to the act passing §§766.207 and 
766.209 concluded that the current 
medical malpractice insurance cri- 
sis is an “overpowering public ne- 
cessity.””° In addition, the legisla- 
ture made a specific factual finding 
that “[m]edical malpractice liability 
insurance premiums have increased 
dramatically in recent years, result- 
ing in increased unavailability of 
malpractice insurance for some phy- 
sicians.” The court found that the 
legislature’s factual and policy find- 
ings were supported by findings of 
the Academic Task Force for Review 
of the Insurance and Tort Reform 
Systems. The court stated that the 
legislature has the final word on 
declarations of public policy and 
that the courts are bound to give 
great weight to legislative factual 
determinations. Legislative deter- 
minations of fact are presumed to 
be correct and are entitled to defer- 
ence unless they are clearly errone- 
ous.”' Because there was no show- 
ing that the findings in the case at 
hand were clearly erroneous, the 
court held that the legislature had 
shown that an “overpowering pub- 
lic necessity” existed.” 

The court then turned its atten- 
tion to the question of whether “no 
alternative method” for meeting the 
public necessity could be shown.”* 
The court found that the record sup- 
ported the conclusion that no alter- 
native or less onerous method ex- 
isted. In doing so, the court 
recounted the task force’s recom- 
mendations concerning solutions to 
the medical malpractice insurance 
crisis, which included “civil justice 
reforms, strength and regulation of 
the medical profession and a pro- 
posal to provide immediate relief for 
physicians who experienced genuine 
financial difficulty as a result of 
high premiums.” The task force con- 
cluded that all of those things were 
necessary to resolve the crisis. Thus, 
the court stated that its conclusion 
that there was no alternative or less 
onerous method of meeting the pub- 
lic necessity was supported by the 
legislature’s actions in adopting the 
task force’s recommendations of en- 
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acting the arbitration statutes and 
strengthening regulation of the 
medical profession.” 

The court stated that in determin- 
ing whether there was no alterna- 
tive means to meet the public ne- 
cessity of ending the medical 
malpractice crisis, it must look to 
the plan as a whole, rather than fo- 
cus on one specific part. The court 
rejected the petitioner’s assertion 
that an alternative method for re- 
ducing claims would be to 
strengthen professional discipline of 
physicians with numerous claims. 
Instead, the court concluded that 
both the arbitration statute, with its 
conditional limits on recovery on 
noneconomic damages, and the 
strengthened regulation of the 
medical profession are necessary to 
meet the medical malpractice insur- 
ance crisis. The court also concluded 
that “no alternative or less onerous 
method of meeting the crisis has 
been shown.” Thus, the court held 
that the alternative prong of the 
Kluger test was satisfied and that 
§§766.207 and 766.209 were consti- 
tutional.”° 

Justices Shaw and Barkett dis- 
sented. Justice Barkett opined that 
the task force’s recommendations, 
which were relied upon by the leg- 
islature in enacting the caps, did not 
establish an “overwhelming public 
necessity” for restricting access to 
courts.”’ In addition, she concluded 
that the recommendations did not 
show that no reasonable alternative 
existed. Instead, she stated that the 
task force’s own conclusion was that 
reducing medical negligence was the 
best way to resolve the “crisis” and 
that inadequate discipline of physi- 
cians contributed substantially to 
the problem.** Justice Barkett con- 
cluded, “[W]hen the problems in the 
medical malpractice insurance in- 
dustry arguably can be eased by 
means much less onerous than re- 
stricting the rights of victims of es- 
tablished medical malpractice to 
address their injuries, I cannot find 
that ‘no alternative method’ has 
been shown.””? Consequently, Jus- 
tice Barkett would have found the 
statutes unconstitutional.*° 
Likewise, Justice Shaw concluded 
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that the statutes failed the Kluger 
test and violated the claimant’s 
right of access to the courts. Justice 
Shaw noted that all of the justices 
agreed that the Kluger test applied. 
He stated that the statutes did not 
provide a reasonable alternative 
remedy or commensurate benefit to 
the claimant in exchange for her 
common-law right to full “redress 
for injuries.”*' Thus, he turned his 
attention to the issue of whether the 
alternative prong of the Kluger test 
had been satisfied.*” 

Justice Shaw concluded that the 
legislature had shown neither an 
overpowering public necessity for 
the caps nor the absence of an al- 
ternative method of meeting that 
necessity. Justice Shaw noted that 
the task force’s final report, the very 
document upon which the legisla- 
ture based its findings, did not con- 
clude that a cap on noneconomic 
damages was the only solution to 
the medical malpractice crisis.** In- 
deed, the task force expressly cau- 
tioned against any unwarranted 
conclusions in this regard.** There- 
fore, Justice Shaw believed the 
record lacked competent substantial 
evidence to show that no alternative 
method of meeting an overpowering 
public necessity existed. He stated 
that the majority cited the reasons 
why the legislature chose the 
method it did as if that recitation 
were an adequate substitute for the 
required Kluger findings. Justice 
Shaw disagreed and noted that even 
the task force pointed to other meth- 
ods of meeting the alleged public 
necessity, e.g., vigilant management 
of medical malpractice.** Thus, he 
concluded that the very fact that the 
legislature considered and rejected 
other methods of assuaging the 
medical malpractice insurance li- 
ability crisis was additional proof 
that the Kluger test had not been 
satisfied. Kluger required that no 
alternative method be available.*® 

Justice Shaw contended that the 
Echarte majority had engrafted a 
new “no less onerous method” test 
onto the established “no alternative 
method” test of Kluger.*’ This, Jus- 
tice Shaw concluded, was a depar- 
ture from the burdensome Kluger 


test. He explained that the test 
should be burdensome when a con- 
stitutionally guaranteed right is 
being taken away.*® 

Justice Shaw also disagreed with 
the majority opinion because it de- 
parted from the court’s decision in 
Psychiatric Associates v. Siegel, 610 
So. 2d 419 (Fla. 1992), receded from 
on other grounds, Agency for Health 
Care Administration v. Associated 
Industries of Florida, Inc., 678 So. 
2d 1239 (Fla. 1996). In Siegel, the 
court held a statute unconstitu- 
tional because even though an over- 
powering public necessity was 
shown to exist, the record did not 
establish that the solution adopted 
by the legislature was the “only 
method meeting the medical mal- 
practice crisis and encouraging peer 
review.”** The majority offered no 
authority for its departure from the 
holdings of Siegel and Kluger. 

Moreover, from Justice Shaw’s 
perspective, the majority errone- 
ously implied that it was the 
claimant’s burden to show that no 
alternative method of meeting a 
public necessity exists.*° Justice 
Shaw said that the court had previ- 
ously held that the legislature bears 
this burden.*! Consequently, Justice 
Shaw would have held the statutes 
unconstitutional as a violation of 
the fundamental right of access to 
courts. 

Applying the analysis developed 
in Smith and Echarte to §766.188 
demonstrates that the new statu- 
tory caps may be vulnerable to con- 
stitutional attack. There can be no 
question that §766.118 intrudes 
upon the fundamental right of ac- 
cess to courts. As a result, the ques- 
tion is whether the legislature pro- 
vided an alternative remedy or 
commensurate benefit or demon- 
strated that there was an overpow- 
ering public necessity for abolishing 
the right to uncapped noneconomic 
damages and that no alternative 
method for meeting that public ne- 
cessity exists. 

In contrast to the legislation con- 
sidered in Echarte, the legislature 
did not provide an alternative to an 
absolute cap on noneconomic dam- 
ages in §766.118 or elsewhere in the 
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The legislature’s own findings tend to undermine 
its assertion that caps on noneconomic damages 
are the only way to meet the public necessities 
involved in the medical malpractice 


insurance crisis. 


recent medical malpractice reform 
legislation.*” Although there are 
ways to increase the cap beyond the 
threshold $500,000 depending upon 
the number and types of defendants 
sued, an ultimate limit or cap ex- 
ists at the upper end of the noneco- 
nomic damages spectrum.** No al- 
ternative is available to that limit. 
Likewise, the legislature did not 
provide a corresponding benefit to 
the plaintiffs such as an expedited 
trial or a lesser burden of proving 
liability. 

Therefore, the question becomes 
whether an overpowering public 
need for the caps exists that cannot 
be met by any method or solution 
other than the statutorily imposed 
caps. The answer to that question 
is not clear. 

With the enactment of §766.118, 
the legislature made a series of 
stated findings.** Those findings in- 
clude, but are not limited to, the fol- 
lowing: 


(1) The Legislature finds that Florida is 
in the midst of a medical malpractice 
insurance crisis of unprecedented mag- 
nitude. 

* * 

(11) The Legislature finds that mak- 
ing high-quality health care available to 
the citizens of this state is an over- 
whelming public necessity ... . 

(12) The Legislature finds that en- 
suring that physicians continue to prac- 
tice in Florida is an overwhelming pub- 
lic necessity .... 

(13) The Legislature finds that en- 
suring the availability of affordable pro- 
fessional liability insurance for physi- 
cians is an overwhelming public 
necessity .... 

(14) The Legislature finds, based 
upon the findings and recommendations 
of the Governor’s Select Task Force on 
Healthcare Professional Liability Insur- 
ance, the findings and recommendations 
of various study groups throughout the 
nation, and the experience of other 
states, that the overwhelming public 
necessities of making quality health care 
available to the citizens of this state, of 
ensuring that physicians continue to 
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practice in Florida, and of ensuring that 
those physicians have the opportunity 
to purchase affordable professional li- 
ability insurance cannot be met unless 
a cap on noneconomic damages is im- 
posed.... 

(15) The Legislature finds that the 
high cost of medical malpractice claims 
can be substantially alleviated by impos- 
ing a limitation on noneconomic damages 
in medical malpractice actions... . 

(16) The Legislature further finds 
that there is no alternative measure of 
accomplishing such result without im- 
posing even greater limits upon the abil- 
ity of persons to recover damages for 
medical malpractice... . 

(17) The Legislature finds that the 
provisions of this act are naturally and 
logically connected to each other and to 
the purpose of making quality health care 
available to the citizens of Florida .... 

(18) The Legislature finds that each 
of the provisions of this act is necessary 
to alleviate the crisis relating to medi- 
cal malpractice insurance.*° 


At first glance, these findings may 
appear to satisfy the Kluger test in 
that the legislature found that caps 
on noneconomic damages are the 
only way to accomplish the public 
necessities of ensuring quality 
health care to Florida’s citizens, pro- 
viding affordable liability insurance 
to doctors, and ensuring that doctors 
continue to practice in Florida. How- 
ever, that finding is arguably incon- 
sistent with the legislature’s find- 
ing that each of the provisions of the 
act, which pertain to more than just 
caps,** is necessary to alleviate the 
perceived malpractice crisis. Thus, 
the legislature’s own findings tend 
to undermine its assertion that caps 
on noneconomic damages are the 
only way to meet the public neces- 
sities involved in the medical mal- 
practice insurance crisis. 

Assuming these apparent incon- 
sistencies do not automatically ren- 
der the caps presumptively invalid, 
the question then becomes whether 
the legislature’s finding that caps 
are the only way to meet the stated 


public necessities are impervious to 
judicial review. If so, a court consid- 
ering the constitutionality of the 
caps would have no alternative but 
to uphold them. 

Legislative findings are not con- 
clusive; they are subject to judicial 
review.*’ The legislature may not 
give itself unconstitutional power 
simply by making false or fictitious 
recitals or findings.** “The constitu- 
tionality of a particular state of facts 
may be challenged by showing to the 
court that these facts never existed 
or have ceased to exist.”** In other 
words, “the findings of fact made by 
the legislature must actually be 
findings of fact.”*° 
[Legislative findings] are not entitled to 
the presumption of correctness if they 
are nothing more than recitations 
amounting only to conclusions and they 
are always subject to judicial inquiry. 
Moreover, findings of fact made by the 
legislature do not carry with them a pre- 
sumption of correctness if they are obvi- 
ously contrary to proven and firmly es- 
tablished truths of which courts may 
take judicial notice. If the subject upon 
which the legislature makes findings of 
fact is one which is fairly debatable, the 
presumption of correctness attaches and 
remains extant until and unless such 
findings are challenged and disproved 
in an appropriate proceeding.”! 

“In sum, legislative statements of 
policy and fact do not ‘obviate the 
need for judicial scrutiny.”*” 

Nevertheless, the power and re- 
sponsibility for creating remedies 
for public wrongs or evils as they 
develop in a changing society belong 
to the legislature and not to the 
courts.*® The due process clause can- 
not be used to secure a court veto of 
a legislative remedy for evils the 
legislature has specifically found to 
exist, unless the facts show the 
legislature’s action was arbitrary or 
capricious.” 


It has been so frequently said by the 
courts as to have become a legal apo- 
thegm, that courts are not concerned 
with the mere wisdom or policy of regu- 
latory statutes in the exercise of the 
police power. The courts concern them- 
selves only with the power to enact the 
statute. Whether regulatory measures 
are desirable or adequate to curb the evil 
aimed at is a legislative power and re- 
sponsibility, immune from judicial veto 
so long as constitutional guarantees are 
preserved.*® 


Consequently, courts considering 
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the constitutionality of the caps 
should focus not on the policy be- 
hind the caps, but whether the find- 
ings of fact and the history of the 
legislation resulting in those find- 
ings are valid. 

For example, in North Florida 
Women’s Health and Counseling 
Servs., Inc. v. State, Case No. SC01- 
843, 2003 WL 21546546, *16 (Fla. 
2003), the Supreme Court of Florida 
concluded that the need to scruti- 
nize the legislative statements of 
policy and fact related to the paren- 
tal notification of abortion law was 
born out by the legislative history 
of the statute itself.°° In that case, 
the court found that the legislature 
made no real attempt to make fac- 
tual findings; it simply engaged in 
pro forma hearings to justify the 
conclusions it sought to reach from 
the beginning.’ As a result, the 
court concluded that it was proper 
for the trial court to conduct detailed 
evidentiary hearings to evaluate the 
actual compelling need for the law.** 
Therefore, just because §766.118 
asserts that a medical malpractice 
crisis exists and that the only way 
to alleviate that crisis is to impose 
statutory caps on noneconomic dam- 
ages does not mean that the caps or 
the legislature’s findings are im- 
mune from judicial review. The his- 
tory of the enactment of §766.118 
and the evidence presented to the 
legislature must be reviewed to de- 
termine whether the findings are 
actual findings of fact. In light of 
Echarte, however, it is unclear 
whether a reviewing court should 
strictly apply Kruger and Siegel to 
determine whether there were no 
alternative means of meeting the 
public necessity or whether it will 
apply the weaker “no less onerous 
method” test described in Echarte. 
Either way, the proceedings in the 
legislature before the enactment of 
the caps indicate that they may be 
vulnerable to a constitutional chal- 
lenge. 

The challenging party would have 
to conduct a detailed analysis of the 
findings and recommendations of 
the Governor’s Select Task Force on 
Healthcare Professional Liability 
Insurance and the other various 
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study groups, how those task forces 
or groups arrived at their findings, 
and the testimony and other evi- 
dence submitted directly to the leg- 
islature. The analysis should also 
include a consideration of whether 
the witnesses before the task force, 
study groups, or legislature were 
under oath and subject to cross-ex- 
amination, and whether their testi- 
mony and other evidence presented 
supports the ultimate findings of 
fact.°® If it can be shown that the 
legislature’s factual findings are 
clearly erroneous, arbitrary, or 
wholly unwarranted,” then the 
statutory cap on noneconomic dam- 
ages should be held to be unconsti- 
tutional. 

Even if the factual findings are 
ultimately shown not to be clearly 
erroneous, arbitrary, or wholly un- 
warranted, however, a rational re- 
lationship must still exist between 
the caps and the alleviation of the 
medical malpractice crisis.®' If it can 
be shown that there is no relation- 
ship between medical malpractice 
insurance rates or access to quality 
medical care and the specific caps 
that were adopted, it is possible that 
the §766.118 caps would fail this 
analysis and be held unconstitu- 
tional for lacking a rational relation- 
ship between the stated goal and the 
means of accomplishing that goal. 

Section 766.118 is also vulnerable 
to a challenge that the statute is 
unconstitutional as applied.®? One 
argument against the caps was that 
many of the most seriously injured 
malpractice plaintiffs would not be 
able to find an attorney willing to 
represent them and to advance the 
costs necessary to fully litigate those 
plaintiffs’ malpractice claims. As a 
result, some plaintiffs may only be 
able to find access to the courts if 
they are able to afford the expendi- 
tures of those costs on their own. For 
those plaintiffs who cannot afford to 
advance those costs and who cannot 
find an attorney willing to do so, the 
plaintiffs’ access to courts may be 
denied altogether. Thus, those plain- 
tiffs may have an “as applied” chal- 
lenge as well as a facial challenge 
to §766.118.* 

Thus, the statutory caps con- 


tained within §766.118 of the 
Florida Statutes are vulnerable to 
a constitutional challenge and may 
very well violate Florida citizens’ 
fundamental right of access to 
courts. The challenges will no doubt 
begin soon. Once the courts get in- 
volved, it will be interesting to see 
whether the legislature’s findings 
and the caps are able to survive. O 


' There are a number of other argu- 
ments that can be made to challenge the 
caps such as whether they violate the 
constitutional rights to trial by jury or 
to equal protection, but this article will 
focus only on the access to courts argu- 
ment. 

2 N. Fla. Women’s Health and Coun- 
seling Servs., Inc. v. State, Case No. 
SC01-843, 2003 WL 21546546, *16 (Fla. 
2003). 

‘ Smith, 507 So. 2d. at 1083. 

5 Id. at 1084. 

6 Td. at 1087. 

7 Id. 

5 Id. at 1088. 

® Id. at 1088 (quoting Kluger, 281 So. 
2d at 4). 

10 Kluger involved a discussion of 
§627.738, which eliminated the tradi- 
tional right of action in tort for property 
damage arising out of an automobile 
accident where the property damage 
was less than $550. Kluger, 281 So. 2d 
at 2. 

1! Smith, 507 So. 2d at 1088. 

8 Td. at 1089. 

& 

'’ Echarte, 618 So. 2d at 190. 

18 Td. at 194-95. 

19 Id. at 195. 

20 Id. at 196. 

22 Td. at 196-97. 
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Id. at 198-99. 

°° Td. at 199 (citations omitted). 

30 Id. at 199. 

32 Td. at 200. 

33 Td. at 200-01. 

34 Td. at 201. 

97, 

36 Td. at 201 (quoting Kluger, 281 So. 2d 
at 4-5). 

37 Td. at 201. 

"| Td. at 201 (citing Smith, 507 So. 2d 
at 1088). 
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*” See 2003 Fla. Sess. Law Serv. Ch. 
2003-416 (C.S.S.B. 2-D) (West). 

43 See Stat. §766.118(2)-(5) (2003). 

“4 2003 Fla. Sess. Law. Serv. Ch. 2003- 
416, §1 (C.S.S.B. 2-D) (West). 

45 See 2003 Fla. Sess. Law Serv. Ch. 
2003-416, §1 (C.S.S.B. 2-D) (West). 

46 See, e.g., FLA. Stat. §§458.331, 
458.3311, 466.028 (2003) (addressing 
physician disciplinary procedures); FLA. 
Star. §627.062 (2003) (dealing with 
medical malpractice insurance rate 
standards); Fia. Star. §766.016 (2003) 
(referring to presuit filing procedures); 
Star. §768.0981 (2003) (providing 
immunity from suit to health mainte- 
nance organizations). 

47 N. Fla. Women’s Health, 2003 WL 
21546546, at *10—-11; Publix Cleaners, 
Inc. v. Fla. Dry Cleaning & Laundry Bd., 
32 F. Supp. 31, 33 (S.D. Fla. 1940). 

48 Publix Cleaners, Inc., 32 F. Supp. at 


49 Td. at 33 (citations omitted). 

50 Moore v. Thompson, 126 So. 2d 543, 
549 (Fla. 1960) (citation omitted). 

5! Td. at 549-50 (citation omitted). 

52 N. Fla. Women’s Health, 2003 WL 
21546546, at *11. 

°3 Publix Cleaners, Inc., 32 F. Supp. at 
33. 

at ao. 

55 Td. at 33-34 (citation omitted). 

56 N. Fla. Women’s Health, 2003 WL 
21546546, at *11. 

Seeid. at 

id. at *i1. 

6° See Moore, 126 So. 2d at 549. 

61 See Smith, 507 So. 2d at 1089. 

® Cf Sittig v. Tallahassee Memorial 
Reg’l Med. Ctr., Inc., 567 So. 2d 486 (Fla. 
1990) (holding that a bond requirement 
that was a condition precedent to a law- 
suit was unconstitutional as applied 


capable of posting a bond and had no 
alternative remedy through which to 
exercise her constitutional right to ac- 
cess to courts). 

53 See Sittig, 567 So. 2d at 486. 
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Damages Under 


by David J. Federbush 


lorida’s Deceptive and Unfair Trade Practices Act 

(FDUTPA), F.S. §§501.201 et seq., provides for 

recovery of “actual damages” by those suffering 

losses as the result of violations. In unfair meth- 
ods of competition cases, where FDUTPA essentially 
adopts federal antitrust precedent, it is relatively clear 
that damages are measured by the amount of unlawful 
overcharge extracted from the consumer.’ However, in 
deception cases district court of appeal precedent has 
developed so as to restrict the categories and measure of 
damages available. The thrust of this article is that, in 
so doing, the case law, without analysis or justification, 
has departed from general principles of compensatory 
damages as well as FDUTPA’s purpose. 


The Statutory Provisions 
Section 501.202 (“Purposes; rules of construction”) pro- 
vides: 


The provisions of this part shall be construed liberally to pro- 


mote the following policies: 
* 


(2) To protect the consuming public and legitimate business 
enterprises from those who engage in unfair methods of com- 
petition, or unconscionable, deceptive, or unfair acts or prac- 
tices in the conduct of any trade or commerce. 


Section 501.211(2) (“Other individual remedies”) pro- 
vides: “(2) In any action brought by a person who has 
suffered a loss as a result of a violation of this part, 
such person may recover actual damages, plus attor- 
neys’ fees... .” 

Section 501.212(3) (“Application”) provides: “This part 
does not apply to: A claim for personal injury or death or 
a claim for damage to property other than the property 
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that is the subject of the consumer transaction.” 


FDUTPA Case Law 


Early decisions appeared to accept implicitly that com- 
mon law measures and categories of compensatory dam- 
ages were available, as appropriate to the given case, 
under FDUTPA. In Deltona Corp. v. Jannotti, 392 So. 2d 
976, 978 (Fla. lst DCA 1981), plaintiffs had been sold a 
home that had inferior grades of items compared to those 
of a model the purchasers had been shown. The court 
held that the replacement cost of carpeting and sodding 
sought by plaintiff, rather than the diminution in value 
amount advocated by defendant, was the proper mea- 
sure of damages. The court cited to common law misrep- 
resentation and breach of contract cases in approving 
such damages under FDUTPA.? In Douglas v. G.E.E.N. 
Corp., 415 So. 2d 130, 131 (Fla. 5th DCA 1982), the court, 
reviewing a damage award on a FDUTPA deception claim 
(brought together with a truth in lending claim and) 
entered pursuant to a default judgment, approved “ac- 
tual consequential damages” under the act without ex- 
plaining what they comprised. In several other reported 
pre-1984 appellate decisions, courts approved or noted 
FDUTPA damages awards without commenting on their 
derivations or types.” 

The first and only appellate opinion that attempted to 
analyze the issue of damages available under FDUTPA, 
however, was Rollins, Inc. v. Heller, 454 So. 2d 580 (Fla. 
3d DCA 1984), rev. den., 461 So. 2d 114 (Fla. 1985). As 
explained below, numerous reported decisions outside the 
Third DCA which purported to follow it have not, in ac- 
tuality, been faithful to it. 
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The Hellers had sued for decep- 
tive practices (unspecified in the de- 
cision)‘ in the sale of a home alarm 
system and sought to recover the 
purchase price and service fees. 
They additionally sought the value 
of items stolen from their home 
when the system proved defective. 
Citing the exemption in §501.212(3), 
the court observed that “The Act, 
however, only allows recovery of 
damages related to the property 
which was the subject of the con- 
sumer transaction.” 454 So. 2d at 
584. It found that the installation 
of the system and the services per- 
formed thereon, but not the house- 
hold items stolen, were the subject 
of the consumer transaction. It held 
the household items were therefore 
not the proper subject of a damage 
award. The court went on to address 
the measure of (remaining) actual 
damages: 


While the FDUTPA does not define “ac- 
tual damages,” courts of other jurisdic- 
tions have had occasion to define the 
term within similar statutes. In inter- 
preting Texas’ Deceptive Trade Practices 
Act, Tex. Bus. & Com. Code Ann. §17.41, 
et seq. (Vernon 1979), the Texas supreme 
court held that actual damages are those 
recoverable at common law. Brown v. 
American Transfer and Storage Co.,601 
S.W.2d 931 (Tex.), cert. denied, 449 U.S. 
1015... {1980). See also Lubbock Mort- 
gage & Investment Co. v. Thomas, 626 
S.W.2d 611 (Tex. App. 1981), United Post- 
age Corp. v. Kammeyer, 581 S.W.2d 716 
(Tex. App. 1979). In determining the 
measure of actual damages, the court in 
Raye v. Fred Oakley Motors, Inc., 646 
S.W.2d 288, 290 (Tex. App. 1983) held: 
“Generally, the measure of actual dam- 
ages is the difference in the market 
value of the product or service in the 
condition in which it was delivered and 
its market value in the condition in 
which it should have been delivered ac- 
cording to the contract of the parties. [ci- 
tations omitted] A notable exception to 
the rule may exist when the product is 
rendered valueless as a result of the 
defect—then the purchase price is the 
appropriate measure of actual damages.” 
[citation omitted] 

We hold that Florida’s statutes 
should be interpreted, and actual dam- 
ages measured, in a similar manner. 
Therefore, the actual damages award- 
able to the Hellers pursuant to the 
FDUTPA violation should be measured 
in accordance with the formula set out 
in Raye. 

* * 


Further, any attempt to limit one’s 
liability for deceptive or unfair trade 


22 THE FLORIDA BAR JOURNAL/MAY 2004 


practices would be contrary to public 
policy ...John’s Pass Seafood Co. v. We- 
ber, 369 So. 2d 616 (Fla. 2d DCA 1979) 
(it would be contrary to public policy to 
enforce an exculpatory clause that at- 
tempts to immunize one from liability 
for breach of a positive statutory duty); 
Mankap [410 So. 2d 342] (exculpatory 
clauses relating to fraud or intentional 
misrepresentation are contrary to pub- 
lic policy and unenforceable.) Therefore, 
actual damages are recoverable in full 
for the FDUTPA violation notwithstand- 
ing Rollins’ attempt to limit its liability 
in the contract. (emphasis added) [454 
So. 2d at 585] [The limitation referred 
to was to the effect that if loss or dam- 
age should result from defective perfor- 
mance or operation of the system, 
Rollins’ liability would be limited to 10 
percent of one year’s service charge or 
$250, whichever is greater. 454 So. 2d 
at 583.]° 

Three years later, the Third DCA 
cited its Rollins decision and 
§501.211(2) in Himes v. Brown & 
Company Securities Corp., 518 So. 
2d 937 (Fla. 3d DCA 1987). The 
court, affirming a judgment for de- 
fendant in a case in which FDUTPA 
as well as fraudulent misrepresen- 
tation and other common law claims 
had been brought, opined that plain- 
tiff had not presented adequate evi- 
dence that defendant’s actions had 
caused him lost profits. 501 So. 2d 
at 939. The opinion stated generally, 
“Suffice it to say that all of Himes’ 
claims suffer from the same major 
defect . . . [t]he trial court could jus- 
tifiably find that Himes did not suf- 
fer any damages proximately caused 
by Brown’s alleged [statutory or 
common law] violations ... .” 518 
So. 2d at 938-39.° There was no in- 
dication in the opinion that conse- 
quential damages in the form of lost 
profits, or other common law com- 
pensatory damages, were disallowed 
under FDUTPA. 

Numerous subsequent decisions 
by other district courts of appeal 
(and federal courts), however, have 
construed Rollins as limiting allow- 
able damages under FDUTPA to the 
“difference in market value” mea- 
sure, and on the basis of Rollins 
have denied other compensatory 
damages sought. They have applied 
that measure without further analy- 
sis of the damages issue or reference 
to FDUTPA’s consumer protection 
purpose. In Urling v. Helms Exter- 


minators, Inc., 468 So. 2d 435, 454 
(Fla. lst DCA 1985), plaintiffs 
brought a FDUTPA claim based on 
a fabricated (favorable) termite in- 
spection report, when in fact no in- 
spection had been performed. They 
relied on that report in purchasing 
a house that in fact had extensive 
termite damage, and later sued for 
the cost of repair of that damage. The 
exterminator did not challenge the 
measure of damages sought by the 
Urlings. In remanding, the court nev- 
ertheless, on considering Rollins’ ci- 
tation of Raye and disallowance of 
damages for the items stolen in the 
burglary, stated, “It seems, therefore 
that the statute . . . does not autho- 
rize recovery of consequential dam- 
ages to other property attributable 
to the consumer’s use of such [re- 
ceived] goods or services.” The court 
then held the termite damage repair 
costs to be disallowed consequential 
damages. Accord, National Alcohol- 
ism Programs / Cooper City, Florida, 
Inc. v. Palm Springs Hospital Em- 
ployee Benefit Plan, 825 F. Supp. 299, 
304 (S.D. Fla. 1993) (“consequential 
damages ... are not allowable under 
FDUTPA”). The Himes decision had 
also cited Urling, but for proximate 
causation rather than any measure 
of damages. 518 So. 2d at 938. 

Fort Lauderdale Lincoln Mercury 
v. Corgnati, 715 So. 2d 311, 314-15 
(Fla. 5th DCA 1998), involved a sale, 
with two trade-ins, of a used auto 
deceptively claimed to be undam- 
aged, to have its original paint job, 
and to be in “showroom condition.” 
The court cited Rollins and its Raye 
quotation as to difference in market 
value, as well as Urling’s character- 
ization of Rollins’ description of dis- 
allowed consequential damages, in 
conclusory fashion. It then held that 
loan payments made to the lending 
institution, and (portions of) the re- 
sale value of the trade-ins, were not 
recoverable under FDUTPA as they 
did not fit into the difference in mar- 
ket value measure. It treated that 
measure as the only type of damages 
allowed under the act. See also 
Eclipse Medical, Inc. v. Hydro-Sur- 
gical Instruments, Inc., 262 F. 
Supp.2d 1334, 1357 (S.D. Fla. 1999), 
aff'd without opinion, 235 F.3d 1344 
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(11th Cir. 2000) (FDUTPA damages 
do not include lost profits as “Florida 
courts specifically reject the recovery 
of consequential damages under 
FDUTPA,” citing Rollins and 
Urling); Orkin Exterminating Co. v. 
Delguidice, 790 So. 2d 1158, 1162 
(Fla. 5th DCA 2001) (disallowing 
“stigma” damages from termite in- 
festation, citing Urling for the differ- 
ence in market value measure as well 
as the purported holding that “Actual 
damages [under FDUTPA] . . . does 
not include ‘actual consequential’ 
damages”); Orkin Exterminating Co. 
v. Petsch, 2004 Fla. App. LEXIS 1162 
at *7 (Fla. 2d DCA Feb. 6, 2004) (in 
determining whether class FDUTPA 
claim for inadequate termite services 
was covered by a contractual limita- 
tion of damages provision, for purpose 
of deciding whether it was subject to 
arbitration, court held that requested 
remedies of special, consequential, 
and incidental damages were not 
available under FDUTPA and that 
plaintiff’s damages “would be recov- 
ery of the amount paid under [the] 
contract with Orkin,” citing Corgnati 
and the difference in market value 
standard as stated in Urling). Petsch 
confirms, however, that at its outer 
limit the difference in market value 
measure effectively yields restitution 
of the purchase price (i.e., when mar- 
ket value of what is actually received 
is determined to be zero). 

While in some reported FDUTPA 
cases difference in market value may 
seem to be the amount of damages 
most appropriately recoverable on 
the facts, even such cases have cited 
that measure as if it were the exclu- 
sive rule in all FDUTPA cases. In 
GMAC v. Laesser, 718 So. 2d 276, 278 
(Fla. 4th DCA 1998), an auto dealer 
misrepresented the cost of auto fi- 
nancing, through an arrangement 
that was in actuality lease with sub- 
sequent purchase, as being below the 
cost for an outright cash purchase 
which the consumer was prepared to 
make. The consumer was also de- 
ceived as to the nature of the ar- 
rangement. In explicit dicta citing 
Urling for the difference in market 
value rule, the court opined that 
damages were the overall cost under 
the lease and subsequent purchase, 


including all lease payments, minus 
the cash price for outright purchase, 
minus savings realized due to 
stretched-out payments. Note that 
when the cost or price itself is the 
subject of the deception, as in 
Laesser, out-of-pocket financing pay- 
ments can fall within the rubric of 
difference in value of the item in the 
condition it should have been deliv- 


LITIGATION SUPPORT SERVICES 


30 Industries + 20 Experts 
Countless Victories 


For nearly 35 years, Rachlin Cohen & Holtz has provided 
sophisticated litigation and insolvency support services to attorneys 
involved in some of the country’s most complex and visible cases. 
From telecommunications bankruptcies and terrorist-related damage 
calculations to professional malpractice matters and beyond, 
Rachlin’s skilled and accomplished professionals offer the guidance, 


strategies and testimony that are vital to win. 


Call today and let us 
help you put the power of 


Rachlin on your case. 


cal! 800.253.4414 or visit us online at 
WWW. rachlin com 


ered and as it was delivered. See also 
Cannon v. Metro Ford, Inc., 242 F. 
Supp.2d 1322, 1332 (S.D. Fla. 2002) 
(deception in financing terms, fol- 
lowed by repossession; court in ex- 
plicit dicta, without explanation or 
citation, found “the loss of a down 
payment qualifies as ‘actual dam- 
ages’ under the FDUTPA’). In Stires 
v. Carnival Corporation, 243 F. 
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Because an inaccurate characterization of 
Rollins has assumed the status of black 
letter law, a closer examination of Rollins’ 
roots is a proper starting point for analysis. 


Supp.2d 1313, 1322 (M.D. Fla. 2002), 
where plaintiff was allegedly raped 
by a cruise crew member, the court 
in denying a motion to dismiss held 
the proper measure of damages un- 
der FDUTPA was value of the cruise 
promised and advertised less value 
of the cruise received.’ It cited 
Rollins and Corgnati for the mea- 
sure of damages “as a general rule” 
with the possible exception noted in 
Raye. 

The Third DCA itself, however, 
has not portrayed the difference in 
market value measure as exclu- 
sively as have the other district 
courts of appeal (and some federal 
courts) noted above. In addition to 
Rollins and Himes is its recent de- 
cision in H&J Paving of Florida, Inc. 
v. Nextel, Inc., 849 So. 2d 1099 (Fla. 
3d DCA 2003). That case involved 
an alleged sale of an analog radio 
communication system and add-on 
radio and service without disclosure 
that the service in the area would 
be discontinued in the immediate 
future. The discontinuance rendered 
the equipment useless. The court 
reversed summary judgment for 
defendant that had been granted on 
erroneous grounds, including the 
purported lack of dispute as to 
whether plaintiff had suffered dam- 
ages. In remanding, the Third DCA 
directed the trial court to “apply the 
correct measure of damages... the 
difference in market value” mea- 
sure, again citing Raye as quoted in 
Rollins. 849 So. 2d at 1102. While 
the opinion also cited Urling and 
Coghlan v. Wellcraft Marine Corp., 
240 F.3d 449, 453 (5th Cir. 2001) for 
that measure (id. ), it did not allude 
to any other aspects of Urling. 
Coghlan merely cited Rollins and its 
quote from Raye. The opinion con- 
tinued that under the alleged sce- 
nario the measure “would be the 
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value of the products at the time of 
sale based on a useful life of approxi- 
mately eight years [the period plain- 
tiff had been told the product would 
be functional] and the value of the 
product which would become obso- 
lete within a few years.” 

There is no indication in the opin- 
ion, though, that plaintiff had 
sought or that the court generally 
disallowed any other measures or 
types of damages.* Nor did the Third 
DCA disavow its reference in Rollins 
to damages “recoverable at common 
law.” 


Analysis 

Because an inaccurate character- 
ization of Rollins has assumed the 
status of black letter law, a closer 
examination of Rollins’ roots is a 
proper starting point for analysis. 

Rollins expressly derived its hold- 
ing from precedent under Texas’ 
deceptive trade practices statute 
looking to damages available at 
common law. In fact, Raye referred 
to repair cost as an alternative mea- 
sure of damages when the first mea- 
sure does not provide sufficient com- 
pensation. It also referred to full 
refund of the purchase price as the 
appropriate measure in a case for 
deceptive sale of a new business, 
when lack of operational history 
precludes ascertainment of market 
value. See also Lubbock, cited in 
Rollins and referring to other Texas 
appellate decisions to the effect that 
“the Act was intended to permit the 
adversely affected plaintiff to re- 
cover the greatest amount of ‘actual 
damages’ he has alleged and estab- 
lished by proof was factually caused 
by defendant’s conduct.” 626 S.W.2d 
at 615. Furthermore, subsequent 
Texas DTPA’ decisions have permit- 
ted recovery of whichever is greater 
of the out-of-pocket or benefit of the 


bargain measures of damages, plus 
consequential damages, in order “to 
ensure that a plaintiff is made 
whole.” Metro Ford Truck Sales, Inc. 
v. Davis, 709 S.W.2d 785, 792 (Tex. 
App. 1986) (lost earnings); Henry S. 
Miller Co. v. Bynum, 836 S.W.2d 160, 
162 (Tex. 1992) (consequential dam- 
ages include lost profits, lost credit, 
and interest on indebtedness); ac- 
cord, Norwest Mortgage Inc. v. Sali- 
nas, 999 S.W.2d 846, 863 (Tex. App. 
1999) (“actual damages” encompass 
“the total loss sustained as a result 
of the deceptive practice,” including 
related and reasonably necessary 
expenses; “at common law, actual 
damages can be either ‘direct’ or 
‘consequential.”). Such make-whole 
purpose is consistent with 
FDUTPA’s express purpose of pro- 
tecting consumers from deceptive 
and unfair acts and practices. 

It is also telling that the statutory 
deceptive trade practices precedent 
of other states, whose decisions have 
been found persuasive by Florida 
appellate courts, have allowed ad- 
ditional measures and types of com- 
pensatory damages available at 
common law. See, e.g., Sign-O-Lite 
Signs, Inc. v. DeLaurenti Florists, 
Inc., 825 P.2d 714, 720 (Wash. App. 
2 Dist. 1992) (lost potential earn- 
ings); Washington State Physicians 
Ins. Exchange & Ass’n. v. Fisons 
Corp., 858 P.2d 1054, 1063 (Wash. 
1993) (damage to professional repu- 
tation); M&W Gear Co. v. AW Dyna- 
mometer, 424 N.E.2d 356, 362 (Ill. 
App. 4 Dist. 1981) (lost profits); 
Grove v. Huffman, 634 N.E.2d 1184, 
1189 (Ill. App. 4 Dist. 1994) (cost of 
designing and installing adequate 
drainage system for home).'? See 
also Haddad v. Gonzalez, 576 N.E.2d 
658, 665 (Mass. 1991) (actual dam- 
ages consist of all damages 
foreseeably flowing from an unfair 
or deceptive act or practice, includ- 
ing consequential damages; relying 
in part on Rollins and citing it for 
the proposition that “actual dam- 
ages as used in unfair and decep- 
tive trade practices act include those 
recoverable at common law”); 
Zanakis-Pico v. Cutter Dodge, Inc., 
47 P.3d 1222, 1232 (Haw. 2002) (re- 
coverable damages under little FTC 
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act include out-of-pocket expenses 
even when purchase not made, cit- 
ing additional cases from other 
states)."! 

The fact that Rollins expressly 
relied on common law damages au- 
thority suggests that the Third DCA 
did not (aside from the need to ad- 
dress §501.212(3)) intend to depart 
from common law principles, but 
rather applied the common law 
measure it found appropriate to the 
facts of the case. Because many of 
the types of damages litigants seek 
are consequential damages, how- 
ever, and because Rollins cited the 
§501.212(3) exemption, it is useful 
at this point to address the scope of 
that exemption and whether it ex- 
cludes consequential damages. 


The Exemption for 

Damage to Other Property 
The exemption covers, in addition 

to claims for personal injury or 

death, “damage to property other 

than the property that is the subject 

of the consumer transaction.” As dis- 


cussed above, Rollins stated that 
only “damages related to the prop- 
erty which was the subject of the 
consumer transaction” can be recov- 
ered, and cited the exemption for 
that point. It found that the alarm 
system purchased and the services 
performed thereon, but not the 
home items stolen, were the subject 
of the transaction in question. 
However, in explaining that result 
the court did not parse the language 
of the exemption. It rather alluded 
to a specific contractual provision to 
the effect that “Rollins is not an in- 
surer of the Customer’s property,” 
and an Arizona case, Central Alarm 
of Tucson v. Ganem, 567 P.2d 1203 
(Az. App. 1977), for the principle of 
burglar alarm company immunity 
from damages to items intended to 
be protected by such a system. 454 
So. 2d at 585. Ganem, however, was 
a breach of contract action, and the 
decision was based on an explicit 
contractual limitation of damages 
provision. 567 P.2d at 1206. The 
Rollins court thus was able to rely 


on a specific contractual clause that 
it in effect deemed adequate to es- 
tablish that household items were 
not “related” to the alarm system for 
liability purposes. (The court appar- 
ently viewed such a contractual ex- 
clusion as to other property to be 
distinguishable from the overall 
monetary damages limitation which 
it found unenforceable under 
FDUTPA.) 

In a footnote, the decision also 
observed, “Any such holding [of li- 
ability] would in effect convert bur- 
glar alarm companies into insur- 
ance companies... such a[n alarm] 
system ... should not be used as an 
alternative to insurance... It is 
apparent ... that the Hellers had 
underinsured the unrecovered sto- 
len property ....” 454 So. 2d at 585 
n.4. The court apparently felt that, 
even without addressing the under- 
lying contract, policy considerations 
weighed against damages claims 
against burglar alarm companies for 
stolen items. It is not clear whether 
the court was addressing the scope 
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Even if a given fact situation does not sound in 


product liability and falls without the exemption, 
the traditional issue of legal and proximate 
causation of consequential damages remains. 


of the exemption or simply observ- 
ing that policy considerations were 
consistent with its application of the 
exemption. Although Urling and the 
Orkin cases involved another type 
of loss prevention service, those de- 
cisions contained no further discus- 
sion of whether such services should 
be accorded special treatment un- 
der FDUTPA. 

In any event, in light of the con- 
tractual exclusion the Third DCA in 
Rollins did not have to reach the 
general issue of the availability un- 
der the exemption of consequential 
damages. The decision does not even 
contain the phrase “consequential 
damages.” The search for the scope 
of the exemption must therefore 
continue. 

The language of the exemption is 
less than crystal-clear. In ordinary 
English usage, however, one may 
“damage” tangible, physical prop- 
erty’ but not intangibles such as 
earnings, interest, or credit. Inter- 
est charges, lost credit, or lost earn- 
ings or profits are not damaged 
property and thus do not appear sub- 
sumed by the exemption’s language. 
However, they do fall under the 
broader category of “loss,” and thus 
should be recoverable under 
§501.211(2), which provides for re- 
covery to a person “who has suffered 
a loss as a result of a violation... .” 
Note also that the exemption’s lan- 
guage, concerning “property other 
than the property that is the sub- 
ject of the consumer transaction” 
(emphasis added), does not appear 
to cover services.'* 

The legislative history of the ex- 
emption supports and fleshes out 
the above interpretation in reflect- 
ing that the intent of the exemption 
was to cover product liability fact 
situations. The exemption was 
taken word-for-word from §14 (“Ap- 
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plication”) of the 1973 Uniform Con- 
sumer Sales Practices Act (UCSPA),"4 
the first of two model statutes on 
which FDUTPA was originally based 
(the second was the Model Little FTC 
Act).!° The UCSPA’s provisions were 
accompanied by the explanatory com- 
mentary of the National Conference 
of Commissioners on Uniform State 
Laws. The comment to §14 states: 
“This subsection has primary appli- 
cation to product liability claims. To 
the extent that joinder is appropriate, 
it does not bar the joinder of a prod- 
uct liability claim with a related 
claim for violation of this Act, §15.” 

The comment thus indicates that 
the exemption was designed to ex- 
clude only statutory claims for per- 
sonal injury or physical damage to 
other physical property as caused 
by a defective’ tangible product or 
good purchased.” In that way, the 
exemption accomplishes the sen- 
sible purpose that traditional prod- 
uct liability law still governs adju- 
dication of damages arising from a 
product liability fact situation, e.g., 
damage to the wall of a factory 
caused by a (purchased) piece of 
machinery that explodes. The com- 
ment further suggests that other 
types of losses deriving from that 
defective product could still form 
the basis for a deceptive trade prac- 
tice claim. An example would be a 
claim for lost business profits 
caused by inability to use the now- 
destroyed machinery itself, based 
on a misrepresentation that the 
machine was appropriate to the (in- 
appropriate) use to which the fac- 
tory owner put it. 

The one case located explicitly 
construing the exemption contains 
reasoning consistent with the above 
discussion. Pomianowski v. Merle 
Norman Cosmetics, Inc., 507 F. Supp. 
435, 437-38 (S.D. Ohio 1980), was a 


consumer action against a cosmet- 
ics manufacturer asserting product 
liability and Ohio CSPA claims. 
(Only three states—Utah, Kansas, 
and Ohio—originally adopted the 
USCPA as the sole foundation of 
their deceptive trade practices stat- 
utes;'* the Ohio statute provided for 
treble damages but adopted only the 
personal injury part of the exemp- 
tion.) In ruling on a motion to dis- 
miss the CSPA claim, the court 
looked to the comment’s product li- 
ability interpretation. It then held 
that the CSPA claim could be 
brought, but only to recover for 
nonpersonal injury caused by mis- 
representation as to the product’s 
qualities. It held plaintiff’s personal 
injuries could only be pursued 
through her common law (product 
liability) claim. In observing that 
any nonpersonal injury covered by 
the statute was “most likely, but not 
exclusively, loss on the bargain in- 
duced by a deception” (emphasis 
added), the court recognized the re- 
coverability of other consequential 
economic losses beyond diminished 
market value. 

The comment’s language as to 
“primary application” (emphasis 
added) to product liability claims 
arguably raises the possibility of 
other, nonprimary applications. 
None is identified, though, leaving 
the above interpretation of the 
exemption’s scope as the best- 
grounded one. 

Of course, even if a given fact situ- 
ation does not sound in product li- 
ability and thereby falls without the 
exemption, the traditional issue of 
legal and proximate causation of 
consequential damages remains. 
Himes, 518 So. 2d 937. In the ma- 
chinery example above, the factory 
owner would still have to prove that 
the misrepresentation as to appro- 
priate use(s) of the machinery was 
the legal and proximate cause of the 
factory’s lost profits. 


Additional Confirming 
Principles 

Florida precedent as a general 
matter presumes the availability of 
common-law-type compensatory 
damages under statutory damages 
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provisions. Florida’s Supreme Court 
has recognized, in a decision inter- 
preting F.S. §624.155'° (damages 
recoverable in insurance company 
bad faith actions), that 

the fundamental principle of the law of 
damages is that the person injured by 
breach of contract or by wrongful or neg- 
ligent act or omission shall have fair and 
just compensation commensurate with 
the loss sustained in consequence of the 
defendant’s act which [gave] rise to the 
action .... the objective [is] to make the 
injured party whole .... The plaintiff is 
entitled to damages which are the “natu- 
ral, probable or direct consequence of the 
act.” [citations 7°] 


McLeod v. Continental Insurance 
Co., 591 So. 2d 621, 624-25 (Fla. 
1992). 

In McLeod the court recognized 
that the legislature has the right to 
modify the common law definition 
of damages, but there must be evi- 
dence of a legislative intent to do so. 
591 So. 2d at 625. See also Thornber 
v. City of Fort Walton Beach, 568 So. 
2d 914, 918 (Fla. 1990) (statutes do 
not change the common law except 
as they clearly and plainly specify, 
and when there is such a change the 
common law is displaced no more 
than is necessary); accord, State v. 
Ashley, 701 So. 2d 338, 431 (Fla. 
1997). If the legislature had in- 
tended to exclude consequential or 
other elements of common law dam- 
ages, it could easily have modified 
the phrase “actual damages,” or 
written the exemption to so state 
clearly and plainly. It did not do so. 
Compare, e.g., F.S. §675.111(1) 
(dishonoring letter of credit; ex- 
pressly disallowing “consequential 
damages”); F.S. §§627.731 (one of 
the purposes of the Florida Motor 
Vehicle No-Fault Act is to impose “a 
limitation on the right to claim dam- 
ages for pain, suffering, mental an- 
guish, and inconvenience,” concur- 
rent with the allowance of 
enumerated PIP benefits). Note also 
that Florida precedent has permit- 
ted consequential damages at com- 
mon law (negligent misrepresenta- 
tion) when, as under FDUTPA,”! 
intent to deceive is not an element 
of the cause of action. See 
Nationsbank, N.A. v. KPMG Peat 
Marwick LLP, 813 So. 2d 964, 968 
(Fla. 4th DCA 2002) (bank relied on 


accounting firm’s audit of borrower 
in extending $19 million line of 
credit, borrower defaulted and filed 
bankruptcy; firm’s negligent misrep- 
resentation made it liable to bank 
for its comparative negligence share 
of $19 million loss); accord, Kitch- 
ens of the Oceans, Inc. v. McGladery 
& Pullen, LLP, 832 So. 2d 270, 273 
(Fla. lst DCA 2002). 

But perhaps the most important 
confirming factor the 
legislature’s express direction that 
all of FDUTPA’s provisions be con- 
strued liberally to achieve its con- 
sumer protection purpose. That in- 
struction militates in favor of a 
common law construction of the 
provision for “actual damages” and 
the narrow but reasonable con- 
struction of the exemption dis- 
cussed above. It is significant that 
the legislature was not even con- 
tent to rely implicitly on the judi- 
cial principle that statutory provi- 
sions be construed to further the 
statutory purpose. The Golf Chan- 
nel v. Jenkins, 752 So. 2d 561, 565-— 
66 (Fla. 2000), citing Farley v. 
Collins, 146 So. 2d 366 (Fla. 1962). 
Rather, it in fact went so far as to 
make FDUTPA’s consumer protec- 
tion purpose a “rule of construction” 
in interpreting it. F.S. §501.202(2). 
Florida courts have properly looked 
to FDUTPA’s “obvious purpose .. . 
to make consumers whole for losses 
caused” by violations in construing 
§501.211(2)’s provision for recovery 
of attorneys’ fees. LaFerney v. Scott 
Smith Oldsmobile, Inc., 410 So. 2d 
534 (Fla. 5th DCA 1982) (approv- 
ing attorneys’ fee in excess of com- 
pensatory damages, quoting 
Marshall v. W&L Enterprise Corp., 
560 So. 2d 1147, 1148 (Fla. lst DCA 
1978)); accord, Standard Guaranty 
Insurance Co. v. Quanstrom, 555 So. 
2d 828, 834 (Fla. 1990) (FDUTPA 
actions are public policy enforce- 
ment cases).”? They should look to 
that same remedial purpose in con- 
struing that same subsection’s pro- 
vision for “actual damages,” as well 
as the breadth of the exemption. 

A corollary principle of interpre- 
tation directly supporting the above 
construction of the exemption is that 
limitations on remedial statutes 


should be narrowly construed. The 
Golf Channel v. Jenkins, 752 So. 2d 
561. See also Sutherland, Statutes 
and Statutory Construction (6th 
ed.), 2000 Rev. vol. 2A §47:11 at pp. 
250-51 (where a general statutory 
provision has certain limited excep- 
tions, doubts should be resolved in 
favor of the general provision rather 
than the exception); Commissioner 
v. Clark, 489 U.S. 726, 739 (1989) 
(when statute has general state- 
ment of policy and exception, excep- 
tion usually read narrowly in order 
to preserve the statute’s primary 
operation). 

The legislature has left the phrase 
“actual damages” unchanged 
through a number of statutory 
amendments since Rollins. How- 
ever, any arguable inference as to 
legislative acquiescence” in the 
post-Rollins intermediate appellate 
court pronouncements discussed 
above is greatly outweighed by the 
teachings of Florida’s highest court 
as to compensatory damages. It is 
further countervailed by the confir- 
mation (in broader form)** by the 
legislature itself, in its 1993 amend- 
ments to FDUTPA, of the statute’s 
express purpose and liberal “rule of 
construction.” Those provisions 
have been maintained through all 
subsequent amendments. 


Nondeception Violations 
Unfair? and unconscionable*® 
acts or practices under FDUTPA 
need not be deceptive. The differ- 
ence in market value measure of 
damages, i.e., of the product as it 
should have been delivered and as 
it was delivered, is essentially tied 
to misrepresentation. It thus cannot 
provide the measure of damages for 
FDUTPA violations not subsuming 
misrepresentations. For example, 
the FTC’s Cooling-Off Trade Regu- 
lation Rule for sales made at homes, 
16 CFR §429, was promulgated to 
remedy unfair coercive, high pres- 
sure sales tactics. It requires that 
the consumer be given written no- 
tice of his or her right to cancel the 
transaction within three business 
days. That rule is not grounded in 
deception, but violation of it (and 
any other FTC trade regulation 
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FDUTPA’s express purpose and relevant 
teachings of Florida’s Supreme Court require 
that its damages provisions be construed 
to allow types and measures available 


at common law. 


rules promulgated prior to July 1, 
2001) is a violation of FDUTPA. FS. 
§501.203(3)(a). A consumer who was 
pressured into making a purchase 
he or she otherwise would not have 
made, and who was not provided the 
required notice, might subsequently 
bring suit under FDUTPA. The ap- 
propriate remedy would at least be 
to enforce the right to cancel (rescis- 
sion) and obtain full refund of the 
purchase price, a restitutionary mea- 
sure of damages. In that situation 
there may have been no misrepre- 
sentation whatsoever as to the 
product’s qualities, and thus there 
would be no difference in value be- 
tween the product in the condition 
in which it should have been deliv- 
ered and as it was delivered. See also 
Smith v. 2001 South Dixie Highway, 
Inc., 2004 Fla. App. LEXIS 2709 (Fla. 
4th DCA March 3, 2004) (alleged dis- 
missal of employee for purchasing 
auto from competing dealership 
stated cause of action for violation 
of F.S. §448.03 and hence FDUTPA), 
potentially giving rise to wrongful 
termination type damages. 

The fact that FDUTPA covers 
such claims further demonstrates 
that the difference in market value 
measure cannot be the exclusive 
measure of damages under 
FDUTPA for deceptive, unfair, or un- 
conscionable acts or practices. 


Conclusion 

FDUTPA’s express purpose and 
relevant teachings of Florida’s Su- 
preme Court require that its dam- 
ages provisions be construed to al- 
low types and measures available at 
common law. 

Florida district court of appeal 
(and federal court) precedent sub- 
sequent to Rollins has interpreted 
it unduly narrowly in limiting dam- 
ages under FDUTPA deception 
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claims to difference in value of the 
product as it should have been and 
was delivered. Rollins itself, consis- 
tent with prior First and Fifth DCA 
precedent, referred to actual dam- 
ages as “those recoverable at com- 
mon law” and pronounced no gen- 
eral exclusion of other measures of 
damages or consequential damages. 
The §501.212(3) exemption, as clari- 
fied by its legislative derivation and 
relevant principles of statutory in- 
terpretation, is aimed at physical 
damage to other physical property, 
caused by the product or good pur- 
chased, in product liability-type 
situations. It does not generally pre- 
clude recovery of consequential 
damages. 

It would be helpful for the Third 
DCA or Florida’s Supreme Court to 
clarify, at an appropriate opportu- 
nity, that to achieve FDUTPA’s pur- 
pose fully the various common law 
types and measures of compensatory 
damages must be available under 
appropriate fact situations.”’ 


' See David J. Federbush, FDUTPA for 
Civil Antitrust: Additional Conduct, 
Party, and Geographic Coverage; State 
Actions for Consumer Restitution, 76 
Fia. B.J. 57 (Dec. 2002). 

2 Keyes v. Shea, 372 So. 2d 943 (Fla. 
4th D.C.A. 1979); Gory Associated Indus- 
tries, Inc. v. Jupiter Roofing & Sheet 
Metal, Inc. , 358 So. 2d 93 (Fla. 4th D.C.A. 
1978). 

3 See Bert Smith Oldsmobile, Inc. v. 
Franklin, 400 So. 2d 1235, 1237 (Fla. 2d 
D.C.A. 1981); LaFerney v. Scott Smith 
Oldsmobile, Inc., 410 So. 2d 534, 536 n.4 
(Fla. 5th D.C.A. 1982). 

‘The opinion mentioned that the 
Hellers were under the mistaken belief 
that the company they dealt with was 
the defendant, when their contract was 
actually with a subsidiary. The opinion 
also refers to claims of misleading ad- 
vertising, but the trial court held those 
claims not established. 

° The decision also stated the alterna- 
tive ground, for not enforcing the limi- 
tation of damages provision as to a dam- 


ages award under FDUTPA, that the 
provision was not written to cover a 
claim grounded in deception. 454 So. 2d 
at 585. The Second DCA recently fol- 
lowed Rollins’ holding that an attempt 
to limit damages for deceptive or unfair 
trade practices under FDUTPA is con- 
trary to public policy. Holt v. O’Brien 
Imports of Fort Myers, Inc., 2003 Fla. 
App. LEXIS (Fla. 2d D.C.A. Nov. 14, 
2003). 

® A subsequent federal court decision 
held that FDUTPA does not apply to se- 
curities transactions. Crowell et al. v. Mor- 
gan Stanley Dean Witter Services Co., 
Inc., 87 F. Supp.2d 1287 (S.D. Fla. 2000). 

* Section 501.212(3) specifically ex- 
cludes claims for personal injury or 
death. See T.W.M. v. American Medical 
Systems, Inc., 886 F. Supp. 842, 844 (N.D. 
Fla. 1995) (personal injury). 

* The opinion also noted that in light 
of the difference in value measure it was 
irrelevant that defendant might have 
disconnected plaintiff’s service for non- 
payment. 849 So. 2d at 1101. The court 
noted in fn. 1 that plaintiff could never- 
theless have attempted to resell the sys- 
tem. The issue of whether charges for 
service actually provided are deductible 
from an ultimate damage award would 
seem properly determined through ap- 
plication of common law principles of 
damages, including causation. For ex- 
ample, if the evidence showed that but 
for the deceptive nondisclosure, plain- 
tiff never would have purchased any 
amount or period of the service, it pre- 
sumably would not be liable for payment 
for any service provided under such de- 
ceptive circumstances. 

®See Texas Bus. & Com. 
§17.50(b)(1) (Vernon 1987). 

© Decisions by Washington, Illinois, 
and Michigan courts were relied on in 
Dept. of Legal Affairs v. Rogers, 329 So. 
2d 257 (Fla. 1976) (Washington); Davis 
and Eddy v. Powertel, 776 So. 2d 971 
(Fla. 1st D.C.A. 2000) (Washington, IIli- 
nois, Michigan); and Renaissance 
Cruises, Inc. v. Glassman, 738 So. 2d 436 
(Fla. 4th D.C.A. 1999) (Illinois). 

"| Haddad, 576 N.E.2d 658, and Avery 
v. Industry Mortgage Co., 135 F. Supp.2d 
840 (W.D. Mich. 2001), both also allowed 
mental distress damages, although this 
article does not take a position on 
whether recovery of damages for such 
noneconomic injury should be allowed 
under FDUTPA. Cf. Norwest Mortgage, 
999 S.W.2d at 862 (mental anguish dam- 
ages recoverable when deceptive or un- 
conscionable actions committed know- 
ingly). But see Zanakis-Pico, 47 P.3d 
1222 (no recovery for emotional pain and 
suffering). 

” While FDUTPA’s definition of “trade 
or commerce” includes the offering or 
distribution of “any property, whether 
tangible or intangible” (§501.203(8)), 
there is no separate definition of “prop- 
erty” in the statute. There is no reason 
why the “property” referred to in the 
exclusion must necessarily be as broad 
as the “property” whose offering or 
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distribution could form the basis for a 
violation. The purpose of the exclusion, 
as described in the text, informs the mean- 
ing and breadth of the term as used 
therein. See SUTHERLAND, STATUTES AND 
CONSTRUCTION (6th ed.), 2000 
Rev. vol. 2A §46:05 at p. 176 (“The fact 
that two statutory provisions contain simi- 
lar or identical language does not mean 
that they are necessarily subject to the 
same interpretation, as there are other 
factors such as the purpose and context 
of the legislation . . . .”) Florida courts 
have cited Sutherland as recognized au- 
thority in matters of statutory interpre- 
tation. See, e.g., State v. Town of Davie, 
127 So. 2d 671, 673 (Fla. 1961); Joshua v. 
City of Gainesville, 768 So. 2d 432, 436 
n.5 (Fla. 2000). 

18 Consistent with note 12, supra, the 
fact that the offering or distribution of 
services can constitute “trade or com- 
merce” (§501.203(8)), for the purpose of 
forming the basis of a violation, does not 
necessarily mean that the exemption 
must include the offering of services. 

M4 SELECTED COMMERCIAL STATUTES 1973 
(West), at pp. 960-61. FDUTPA’s exemp- 
tion for publishers, broadcasters, etc. 
(subsec. (2)) is also taken word-for-word 
from the UCSPA, and the exemption for 
acts required by state or federal law 
(subsec. (1)) is taken almost word-for- 
word from that uniform act. 

‘5 As the House Committee Analysis on 
FDUTPA’s 1993 amendments recognized, 
“Current Florida law is somewhat of a 
hybrid of these two model acts, which has 
caused confusion and produced differing 
court opinions concerning the scope of the 
act.” The House Analysis actually refers 
to the “Model Uniform Commercial Sales 
Practices Act,” but that appears to be a 
mistake. See R. Tennyson, The Deceptive 
and Unfair Trade Practices Act: A New 
Approach to Trade Regulation in Florida, 
2 Fra. Sr. U. L. Rev. 224 (Spring 1974), 
confirming the relevant act was the Uni- 
form Consumer Sales Practices Act, with 
“littie FTC act” language added later. 

16 A product liability claim, whether 
based on strict liability, negligence, or 
breach of warranty, requires proof that 
the product is defective. Diversified Prod- 
ucts Corp. v. Faxon, 514 So. 2d 1161, 1162 
(Fla. 1st D.C.A. 1981). 

17 See Casa Clara Condominium Asso- 
ciation v. Charley Toppino and Sons, Inc., 
620 So. 2d 1244, 1246 (Fla. 1993) (prod- 
uct liability case in which defective con- 
crete caused structural damage to house; 
held, plaintiffs could not recover for other 
economic losses because they did not suf- 
fer any other losses for which recovery 
for product liability could be had; i.e., “no 
one has sustained physical injuries and 
no property, other than the structures 
{condominiums and houses] built with 
Toppino’s concrete, has sustained any 
damage”); accord, Moransais 
Heathman, 744 So. 2d 973, 981 (Fla. 
1999). 

18 See Wade v. Jobe, 818 P.2d 1006, 1014 
(Utah 1991). Only Utah and Florida cur- 
rently have the entire exemption (3), de- 


rived from the Model Act, in their decep- 
tive trade practices statutes. UraH CopE 
ANN. §13-11-22(1)(c). Kansas formerly 
had the entire exemption, but amended 
it to leave only the personal injury part. 
See Burton v. R.J. Reynolds Tobacco Co., 
884 F. Supp. 1515, 1524 (D. Kan. 1995); 
former Kans. Start. §50-635(a)(2). 

19 “Any person may bring a civil action 
against an insurer when such person is 
damaged: (a) By violations of [designated 
statutory provisions]. . . (b) By the com- 
mission of any of the following acts by 
the insurer: ... .” Fia. Strat. (1985) 
§624.155(1)(b)(1). 

20 Hanna v. Martin, 49 So. 2d 583, 587 
(Fla. 1950); Fisher v. City of Miami, 172 
So. 2d 455, 457 (Fla. 1965); Douglass Fer- 
tilizers and Chemicals, Inc. v. McClung 
Landscaping, Inc., 459 So. 2d 335, 336 
(Fla. 3d D.C.A. 1984). 

*1 See David J. Federbush, Obtaining 
Relief for Deceptive Practices Under 
FDUTPA, 75 Fa. B.J. 22 (Nov. 2001). 

22 Although Hubbell v. Aetna Casualty 
& Ins. Co., 758 So. 2d 94, 96 (Fla. 2000), 
disapproved Marshall’s holding that 
FDUTPA’s attorney fee provision is in- 
corporated into the particular statute(s) 
governing surety bonds for motor vehicle 
dealers, it quoted Marshall as to 
FDUTPA’s obvious purpose without 
qualification or reservation. 

3 The principle as to legislative acqui- 
escence in court interpretations of a stat- 
ute has been expressed most strongly in 
those cases where a statute was reen- 
acted following a relevant decision by the 
Florida Supreme Court. See Bidon v. 
Dept. of Professional Regulation, 591 So. 
2d 450, 453 (Fla. 1992); Jones v. ETS of 
New Orleans, Inc., 793 So. 2d 912, 917 
(Fla. 2001). A recent district court of ap- 
peal decision, in which the relevant judi- 
cial construction was another district 
court of appeal decision, referred to the 
principle as one that must be considered 
together with other principles of statu- 
tory interpretation. Sam’s Club v. Bair, 
678 So. 2d 902, 903 (Fla. 1st D.C.A. 1996). 
None of the FDUTPA damages decisions 
discussed above in the text were Florida 
Supreme Court decisions. 

4 Prior to those amendments, 
§501.202(2) read “To protect consumers 
from suppliers who commit deceptive and 
unfair trade practices.” See Fia. Srar. 
Ann. at §501.202. 

25 See David J. Federbush, The Unex- 
plored Territory of Unfairness in Florida’s 
Deceptive and Unfair Trade Practices Act, 
73 Fia. B.J. 26 (May 1999). 

26 See David J. Federbush, The Unclear 
Scope of Unconscionability in FDUTPA, 
74 Fia. B.J. 49 (July/Aug. 2000). 

27 It would also be helpful for the Florida 
Supreme Court, at an appropriate oppor- 
tunity, to clarify that an act or practice is 
“unfair” under FDUTPA if it 1) causes or 
is likely to cause substantial injury to 
consumers 2) that is not outweighed by 
countervailing benefits to consumers or 
competition, and 3) that consumers could 
not reasonably have avoided. In its 2001 
amendments to FDUTPA, the legislature 


expressly provided that a violation of 
FDUTPA may be based on the standards 
of unfairness and deception set forth and 
interpreted by the Federal Trade Com- 
mission or the federal courts “as of July 
1, 2001.” Fia. Star. §501.203(b) (empha- 
sis added). The above standard has been 
in effect since 1980. See International 
Harvester Co., 104 F.T.C. 949, 1061 (1984), 
American Financial Services v. FTC, 767 
F.2d 957, 969-78 (D.C. Cir. 1985), cert. 
denied, 475 U.S. 1011 (1986), and Orkin 
Exterminating Co., 108 F.T.C. 263, 362 
(1986), aff'd sub. nom. Orkin Exterminat- 
ing Co. v. FTC, 849 F.2d 1354, 1363 (11th 
Cir. 1988), cert. denied, 488 U.S. 1041 
(1989). Moreover, in 1994 this standard 
was codified in the Federal Trade Com- 
mission Act itself, at 15 U.S.C. §45(n). 
(That subsection also specifies that while 
established public policies may be con- 
sidered as evidence of unfairness, “[s]uch 
public policy considerations may not 
serve as a primary basis for such deter- 
mination” [that a practice is unfair]). The 
FTC’s December 17, 1980 policy state- 
ment submitted to Congress, where the 
standard was first expressed and ex- 
plained, is at www.ftc.gov/bep/policystmt/ 
ad-unfair.htm. 

In the Florida Supreme Court's recent 
decision in PNR v. Beacon Property Man- 
agement, 842 So. 2d 773 (2003), it stated 
in dictum, citing a 1976 Seventh Circuit 
decision, that “an unfair practice [under 
FDUTPA] is one that ‘offends established 
public policy’ and one that is ‘immoral, 
unethical, oppressive, unscrupulous or 
substantially injurious to consumers.” 
The FTC abandoned and replaced that 
standard 24 years ago, but Florida courts 
continue to cite it without recognition of 
that change. That the legislature in- 
tended that the FTC’s current standard 
apply is further evident in FDUTPA’s 
express purpose “[t]lo make state con- 
sumer protection and enforcement con- 
sistent with established policies of fed- 
eral law relating to consumer protection.” 
Fria. Strat. §501.202(3). 

The issue appears never to have been 
addressed squarely by the Florida courts. 
Other state courts have addressed it in 
construing their little FTC acts, and rec- 
ognize that the current FTC standard is 
as set forth in the FTC’s 1980 policy state- 
ment. See Suminski v. Maine Appliance 
Warehouse, 602 A.2d 1173, 1174 n.1. (Me. 
1992); Legg v. Castruccio, 642 A.2d 906 
(Md. App. 1994). 


David J. Federbush practices in 
Bethesda, Md. He was a senior litigator 
for many years at the FTC. Mr. Federbush 
subsequently has had a commercial and 
plaintiffs’ litigation practice in Miami 
and the Washington, D.C., area. He gradu- 
ated summa cum laude from Yale Uni- 
versity in 1971 and received his J.D. from 
Stanford Law School in 1976. 
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The Final Tax Shelter Disclosure Rules: Reporting, 
Registration, and List Maintenance Requirements 


n February 28, 2003, 

the IRS issued final 

regulations under 

§§6011, 6111, and 6112 
of the Internal Revenue Code of 
1986, as amended, in an effort to 
curb the well-publicized growth of 
aggressive tax avoidance strategies. 
The final regulations modify tem- 
porary and proposed regulations 
originally issued on February 28, 
2000, as amended in August 2000, 
August 2001, June 2002, and Octo- 
ber 2003 (collectively, the “2000 
regulations”). The final regulations 
prescribe reporting requirements 
for taxpayers participating in po- 
tentially abusive transactions, ex- 
pand existing rules governing the 
registration of “tax shelters,” and 
set forth list maintenance require- 
ments for advisors rendering tax 
advice with respect to “potentially 
abusive tax shelters.” 


Broad Reporting 
Requirements for Final 
Tax Shelter Disclosure 
Section 6011 of the Code grants 
the Secretary of the Treasury broad 
authority to issue regulations re- 
quiring taxpayers to prepare re- 
turns or otherwise furnish informa- 
tion to the IRS. The final 
regulations, promulgated in accor- 
dance with this broad grant of rule- 
making authority, provide generally 
that any taxpayer that has partici- 
pated in a “reportable transaction” 
must file a disclosure statement 
with the IRS describing the trans- 
action and the extent of the 
taxpayer’s participation in the 
transaction.' The final regulations 
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by Stephen G. Vogelsang 


This article presents 
an overview of the 
final tax shelter 
disclosure regulations 
under IRC §§6011, 
6111, and 6112 
as amended in 
December 2003. 


depart substantially from the 2000 
regulations that they replace. Un- 
der the 2000 regulations, disclosure 
was required when a taxpayer par- 
ticipated in a “listed transaction” or 
a transaction that contained at 
least two of five characteristics 
which the IRS believed to be indica- 
tive of potential abuse. The 2000 
regulations required a threshold 
tax benefit prior to triggering dis- 
closure and included four excep- 
tions to disclosure which applied to 
transactions other than listed 
transactions. The IRS was not sat- 
isfied with the response to the 2000 
regulations, however, finding that 
“the apparent willingness of certain 
taxpayers and their advisors to 
parse words in a manner that nar- 
rows requirements and expands 
exceptions has been disappointing.” 
Accordingly, the IRS eliminated the 
tax benefit test and the general ex- 


ceptions set forth in the 2000 regu- 
lations. Subject to significantly nar- 
rowed exceptions, the final regula- 
tions require disclosure of 
participation in any of six varieties 
of “reportable transactions”: 1) 
“listed transactions,” 2) “confiden- 
tial transactions,” 3) transactions 
with contractual protection, 4) loss 
transactions, 5) transactions with 
a significant book-tax difference, 
and 6) transactions involving a brief 
asset holding period. 

1) Listed Transactions. A listed 
transaction is a transaction that is 
the same or “substantially similar” 
to transactions that the IRS has 
determined to be tax avoidance 
transactions and identified by no- 
tice, regulation, or other form of 
published advice.* A complete in- 
ventory of listed transactions can 
be found at www.irs.gov/businesses/ 
corporations/article/ 
0,,id=97384,00.html. Some of the 
more infamous listed transactions 
include the “BOSS transaction” de- 
scribed in Notice 99-59, the Son-of- 
BOSS, BLIPS and COBRA transac- 
tions described in Notice 2000-44, 
the FLIPS transaction described in 
Notice 2001-45, and the CARDS 
transaction described in Notice 
2002-21. The foregoing transactions 
gained substantial notoriety 
through headlines in national pe- 
riodicals and high profile enforce- 
ment actions against national ac- 
counting firms and law firms 
engaged in the promotion of the 
transactions. More recently, in No- 
tice 2004-8,° the IRS added the 
“Roth IRA shelter” as a listed trans- 
action. The Roth IRA shelter, also 


ae 
me 
| 
} 
i 
= 


referred to as the “GIFT” transac- 
tion (generating income free of tax), 
involves the transfer of assets 
owned by a taxpayer’s closely held 
business to a corporation owned by 
the same taxpayer’s Roth IRA at a 
discount from fair market value. 

In addition to the specifically 
identified “listed transactions,” re- 
portable transactions include trans- 
actions that are “substantially simi- 
lar” to any listed transaction. The 
final regulations define the term 
substantially similar to include any 
transaction that is expected to obtain 
the same or similar tax consequences 
and that is either factually similar or 
based on the same or similar tax 
strategy. The receipt of an opinion re- 
garding the tax consequences of a 
transaction is not relevant to the de- 
termination of whether the transac- 
tion is the same or substantially simi- 
lar to another transaction. The final 
regulations specifically indicate that 
the term “substantially similar” is to 
be broadly construed in favor of dis- 
closure.* 

2) Confidential Transactions. The 
final regulations originally provided 
that a confidential transaction was 
any transaction offered to a tax- 
payer under conditions of confiden- 
tiality. A transaction is considered 
to be offered under conditions of con- 
fidentiality if the taxpayer is prohib- 
ited from disclosing the structure by 
express or implied understanding or 
agreement. The final regulations 
created a presumptive exception to 
disclosure, sometimes referred to as 
the “tax sunshine” provision, where 
the taxpayer is given express writ- 
ten authorization to disclose a trans- 
action. In order to fall within the 
exception, the tax sunshine provi- 
sion had to appear in substantially 
the following form: 

The taxpayer (and each employee, rep- 
resentative, or other agent of the tax- 
payer) may disclose to any and all per- 
sons without limitation of any kind, the 
tax treatment and tax structure of any 
transaction and all materials of any kind 
(including opinions or other tax analy- 
ses) that are provided to the taxpayer 


relating to such tax treatment and tax 
structure.® 


The confidential transaction pro- 
vision received substantial com- 


ment from practitioners concerned 
about its breadth as well as certain 
significant unintended nontax con- 
sequences resulting from utilization 
of the tax sunshine provision.® The 
IRS considered the comments and 
concluded that reportable confiden- 
tiality transactions should be lim- 
ited to situations in which an advi- 
sor imposes a limitation on 
disclosure that protects the confi- 
dentiality of the advisor’s tax strat- 
egy and the advisor receives a sig- 
nificant fee for the strategy. The IRS 
determined that reportable confi- 
dentiality transactions should not 
include transactions in which con- 
fidentiality is imposed by a party to 
the transaction acting in such capac- 
ity. Accordingly, the IRS modified 
the final regulations on December 
29, 2003 (the “December regula- 
tions”) to provide that a transaction 
would be considered a confidential 
transaction only if it is offered to a 
taxpayer under conditions of confi- 
dentiality and the taxpayer pays an 
advisor a minimum fee. A transac- 


tion is considered to be confidential 
if the advisor who is paid the mini- 
mum fee limits disclosure of the 
strategy by the taxpayer and the 
limitation is designed to protect the 
confidentiality of that advisor’s tax 
strategy. The minimum fee required 
to trigger disclosure is $250,000 for 
a transaction involving a corporate 
taxpayer and generally $50,000 for 
transactions involving noncorporate 
taxpayers. Fees for this purpose in- 
clude all fees for services related to 
the transaction including services re- 
lated to analyzing the transaction, 
implementing the transaction, docu- 
menting the transaction, and prepar- 
ing tax returns related to the trans- 
action. The taxpayer is considered to 
have paid an advisor a fee even where 
the advisor receives its fee through 
a referral or fee sharing arrange- 
ment with another party.’ 

3) Transactions with Contractual 
Protection. A transaction is a report- 
able transaction if a taxpayer has a 
right to a full or partial refund of 
fees in the event the intended tax 
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consequences of the transaction are 
not sustained.* A transaction is also 
a reportable transaction if transac- 
tion fees are contingent upon a 
taxpayer’s realization of tax ben- 
efits. A transaction is not a report- 
able transaction, however, solely 
because any party has a right to ter- 
minate the transaction upon the 
happening of an event affecting the 
taxation of party to the transaction.’ 

4) Loss Transactions. A transac- 
tion will be considered to be a re- 
portable transaction, if it purports 
to give rise to a loss under §165 of 
the Code of at least $10 million in 
any single taxable year, $20 million 
in a combination of taxable years for 
corporations, or a loss of $2 million 
in any single taxable year or $4 mil- 
lion in a combination of taxable 
years, for transactions involving in- 
dividuals, S-corporations, or trusts.’° 
Losses claimed in the taxable year the 
transaction is entered into and the 
five succeeding taxable years are ag- 
gregated for purposes of determining 
whether the applicable thresholds 
have been satisfied." 

5) Transactions with Significant 
Book Tax Differences. A transaction 
will be considered to be a reportable 
transaction where the amount of 
any item or items of income, gain, 
expense, or loss for tax purposes dif- 
fers by more than $10 million on a 
gross basis from the amount of the 
item or items for book purposes in 
any taxable year.’ This provision 
only applies to taxpayers that are 
reporting companies under the Se- 
curities Exchange Act of 1934 or 
business entities that have $250 
million or more in gross assets for 
book purposes." 

6) Transactions including a brief 
asset holding period. A transaction 
is considered to be a reportable 
transaction if it results in a taxpayer 
claiming a tax credit exceeding 
$250,000 and the asset giving rise 
to the credit is held by the taxpayer 
for 45 days or less.'* 


Reportable Transactions 
Required on Form 8886 
Taxpayers participating in report- 
able transactions are required to 
disclose their participation by at- 
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taching Form 8886 to their tax re- 
turn for each taxable year in which 
they participate in a reportable 
transaction. In addition, participat- 
ing taxpayers must file a copy of 
Form 8886 with the Office of Tax 
Shelter Analysis (“OTSA”) at the 
same time the disclosure statement 
is first filed by the taxpayer. If a 
transaction becomes a listed trans- 
action after the filing of the 
taxpayer’s original tax return for the 
year in which the taxpayer partici- 
pated in the transaction, the disclo- 
sure statement must be filed as an 
attachment to the taxpayer’s tax re- 
turn for the year in which the trans- 
action becomes a listed transaction.’ 
Disclosure of newly listed transac- 
tions is subject to applicable limita- 
tion periods for the year the taxpayer 
participated in the transaction. 

The disclosure rules set forth in 
the final regulations have been criti- 
cized as “toothless” in many re- 
spects, because there are few conse- 
quences to noncompliance. The IRS 
partially addressed the enforcement 
issue in the December regulations 
through amendments to the accu- 
racy related penalty regulations 
under §6662 of the Code. Specifi- 
cally, the December regulations pro- 
vide that failure to disclose a report- 
able transaction will be considered 
a “strong indication” that a taxpayer 
failed to act in good faith for pur- 
poses of establishing a reasonable 
cause in a good faith defense to the 
accuracy related penalty set forth in 
§6662 of the Code.'® More substan- 
tial penalties for taxpayer noncom- 
pliance and promoter and advisor 
noncompliance with the tax shelter 
disclosure rules are set forth in pro- 
posed legislation currently pending 
in Congress. 

The final regulations apply to fed- 
eral income tax returns filed after 
February 28, 2000, except in the 
case of the regulations governing 
confidential transactions which ap- 
ply to transactions entered into on 
or after December 29, 2003. 


Identification of Taxpayers 
Participating in Potentially 
Abusive Tax Shelters 

Section 6112 of the Code requires 


any person who organizes a poten- 
tially abusive tax shelter or sells an 
interest in such a shelter to main- 
tain a list identifying each investor 
in the tax shelter as well as any 
additional information set forth in 
regulations. The final regulations 
include provisions extending the list 
maintenance requirements to any 
“material advisor” with respect to an 
applicable transaction." A material 
advisor is defined as any person who 
makes any statement, oral or writ- 
ten, that relates to a tax aspect of 
an applicable transaction. The mini- 
mum fee triggering the list mainte- 
nance requirement is $250,000 for 
transactions involving corporate 
taxpayers and $50,000 for transac- 
tions involving noncorporate tax- 
payers. In the case of a material 
advisor to a “listed transaction,” the 
fee threshold is reduced from 
$250,000 to $25,000 in the case of 
transactions involving corporate 
taxpayers and from $50,000 to 
$10,000 for transactions involving 
noncorporate taxpayers. In deter- 
mining whether the minimum fee 
threshold is satisfied, all fees for the 
transaction, including fees for ad- 
vice, implementation, analysis, 
documentation, and return prepara- 
tion are aggregated. 

A person determined to be a “ma- 
terial advisor” is required to main- 
tain a list of investors for any trans- 
action that is a “potentially abusive 
tax shelter.”"* For list maintenance 
purposes, a transaction is consid- 
ered to be a “potentially abusive tax 
shelter” if it constitutes a “tax shel- 
ter” with the meaning of §6111 of 
the Code or it otherwise has a po- 
tential for tax avoidance or eva- 
sion.’’ The final regulations provide 
that a transaction has the potential 
for tax avoidance or evasion if it con- 
stitutes a listed transaction as de- 
scribed above or a material advisor 
knows or reasonably expects the 
transaction will become a listed 
transaction. 

Investor lists maintained by ma- 
terial advisors must include the fol- 
lowing information: 

1) The name of each transaction 
that is a potentially abusive tax 
shelter and the registration number, 
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if any, obtained under §6111 of the 
Code; 

2) The taxpayer identification 
number, if any, of each transaction; 

3) The name, address, and tax- 
payer identification number of each 
investor required to be on the list; 

4) The ownership interest ac- 
quired by each investor required to 
be included on the list; 

5) The date on which each inves- 
tor entered into each transaction; 

6) The amount invested in each 
transaction by each investor re- 
quired to be included on the list; 

7) A detailed description of the tax 
structure and the expected tax 
treatment of each transaction; 

8) A summary of the tax treat- 
ment that each investor is intended 
or expected to derive from partici- 
pation in the transaction; 

9) Copies of any material written 
tax analyses or opinions related to 
each that may have been shown or 
provided to any investor in the 
transaction, or their representa- 
tives, tax advisors, or agents; 

10) The name of the person from 
whom the interest in the transac- 
tion was acquired.”’ 

Material advisors are required to 
maintain investor lists for a period 
of seven years following the earlier of 
the date on which the material advi- 
sor last made a tax statement relat- 
ing to the transaction or the date the 
transaction was consummated. Ma- 
terial advisors maintaining tax shel- 
ter lists must furnish the list to the 
IRS within 20 days of the date the IRS 
requests the list in writing. If the 
material advisor required to pre- 
pare and maintain the list is a cor- 
poration, partnership, or other entity 
that has dissolved or liquidated be- 
fore the end of the seven-year reten- 
tion period, the person responsible 
under state law for winding up the 
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affairs of the entity must prepare, 
maintain, and furnish the list on be- 
half of the entity or submit the list to 
the OTSA within 60 days after the 
dissolution or liquidation.”! 


Conclusion 

The IRS believes that the mar- 
ket for tax shelters will not flour- 
ish if taxpayers, promoters, and 
advisors are required to disclose 
potentially abusive tax transac- 
tions under the threat of penalty. 
The final regulations represent one 
piece of the government’s ongoing 
effort to shut down the tax shelter 
industry. Pending legislation, if 
enacted, will provide substantial 
penalties for taxpayers, promoters 
and advisors engaging in shelter 
transactions if they fail to disclose 
their participation in such transac- 
tions or otherwise fail to comply 
with the final regulations.” In ad- 
dition, the Service, on December 29, 
2003, proposed modifications to 
Circular 230 setting forth best 
practice parameters for practitio- 


ners issuing tax shelter opinions 
and the ability of taxpayer’s to rely 
on such opinions.” 


' Treas. Reg.§1.6011-4(a). 

2 Treas. Reg. §1.6011-4(b)(2). 

3 L.R.S. Notice 2004-8, 2004-4 I.R.B. 1. 

* Treas. Reg. §1.6011-4(c)(4). 

° Treas. Reg. §1.6011-4(b)(3)(iii) as 
published in the Final Regulation, prior 
to amendment by the December Regu- 
lations effective December 29, 2003. 

5 David K. C. Spencer, Tax Disclosure 
Boilerplate and the Confidentiality Co- 
nundrum, 2003 TNT 236-83 (Dec. 9, 
2003). 

Treas. Reg. §1.6011-4(b)(3)(iv) 

8 Treas. Reg. §1.6011-4(b)(4)(i) 

® Treas. Reg. §1.6011-4(b)(4)(iii)(A). 

10 Treas. Reg. §1.6011-4(b)(5)(i). 

| Treas. Reg. §1.6011-4(b)(5)(ii). 

Treas. Reg. §1.6011-4(b)(6)(i). 

'S Treas. Reg. §1.6011-4(b)(6)(ii). 

4 Treas. Reg. §1.6011-4(b)(7). 

5 Treas. Reg. §1.6011-4(e)(2)(i) 

16 Treas. Reg. §1.6664-4(d). 

Treas. Reg. §301.6112-1(c)(2). 

8 Treas. Reg. §301.6112-1(a). 

9 Treas. Reg. §301.6112-1(b). 

20 Treas. Reg. §301.6112-1(e)(3)(i). 

21 Treas. Reg. §301.6112-1(f). 

22 See, e.g., S. 1637, Jumpstart Our 
Business Strength Act, 108th Cong., 2nd 
Sess. (2003). 

23 Reg-122379-02 (December 30, 2003). 


We Find Missing Heirs 


NEVER 
NEVER 
NEVER 
NEVER 
NEVER 


responsibility 


authorization 


When you need to locate heirs 

ABS OTHER 
consider the facts. 
Bases fees upon a percentage of the Estate 
or the missing heir's portion 

Independently seeks to negotiate a contract 
with the missing heir 


Puts you at risk related to your fiduciary 


Starts a search without your knowledge or 


Offers two contradictory fee recovery systems 


Regularly 
Usually 
Potentially 
Possibly 


Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 
guaranteed... or no charge! 


[7 Always Better for the Heirs and Better for You" 
It’s your 


1*800*ONE*CALL? (663-2255) 


Fax 1°800°663 °3299 
Internet www.heirsearch.com 
Email igs@heirsearch.com 


FL#A8800288 


INTERNNIONN. 


Established 1967 


THE FLORIDA BAR JOURNAL/MAY 2004 33 


5, 

3 

| 
| 

RMS| 

| 
| 


FamilyLaw 


Family Law Economics, Child Support, 
and Alimony: Ruminations on Income 
PartI 


y economics of the 
family course covers 
the quantitative as- 
pects of family law: 
Who gets what, who pays what, and 
why. To me, the quantitative aspects 
of family law and the practice of tax 
law are very similar. Both deal with 
money, income, property, who gets 
them and why, and how does my 
side keep more of them. Legions are 
the tax lawyers and accountants 
who seek to minimize income and 
assets to save client taxes. While 
doing this, they do not (or at least 
should not) strive to minimize cli- 
ent wealth, as that would be coun- 
terproductive. Instead, using legal, 
technical definitions of income and 
assets, tax practitioners minimize 
what is reportable and thus keep 
all of the nonreportable income and 
assets for their clients. This huge 
tax planning industry exists to 
minimize the government’s ap- 
proximate 35 percent tax share of 
income or 50 percent of assets 
(through estate/gift taxes). 

But an ex-spouse’s share of in- 
come and assets often equals—and 
may greatly exceed—the 
government’s tax share. I refer to 
this as a “family tax.” Whatever 
incentives exist to minimize report- 
able income and assets for tax pur- 
poses, also exist for alimony, child 
support, and property division pur- 
poses. Thus, techniques to plan in- 
come streams and asset creation for 
tax purposes apply to the quantita- 
tive part of a family law practice, 
as well as IRS techniques to detect 
and to defeat income or asset plan- 
ning. Tax practice is often likened 
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by Steven J. Willis 


Techniques to plan 
income streams and 
asset creation for tax 

purposes apply to 
the quantitative part 

of a family law 
practice. 


to a game. Analogously, game 
theory should help explain spousal 
behaviors, especially in cases of di- 
vorce planning. 

This article focuses on “income” 
as it relates to both child support 
and alimony. Isolating this factor is 
helpful because the definition of in- 
come is critical to a child support 
determination and is a major fac- 
tor for an alimony determination. 
But, the isolated focus is risky be- 
cause other factors are also impor- 
tant. For child support, factors such 
as expenses, age, and special needs 
are also relevant. For alimony, while 
“income” is a major factor, its role 
in the calculation is far less signifi- 
cant than that of child support. Be- 
cause a judge may consider “any 
factor to do equity and justice,” an 
overemphasis on quantifiable “in- 


come” may risk an unjust result. I 
believe this is unlikely, however, for 
two reasons. First, “need” and “abil- 
ity to pay” are by far the most im- 
portant factors for alimony’ and “in- 
come” is paramount to each. Second, 
a court using equitable powers 
should consider the possibility of 
misleading “income” figures. To do 
so, the court must understand the 
term “income.” 

For child support, FS. 
§61.30(2)(a) defines gross income 
and F:S. §61.30(3) defines allowable 
deductions. Despite the many am- 
biguities, at least a statutory defi- 
nition exists. In contrast, for ali- 
mony purposes, F.S. §61.08(2)(g) 
provides that “all sources of income 
available to either party” are rel- 
evant, but fails to define “income” 
for purposes of alimony. Presum- 
ably, the child support definition 
would apply—after all, the parties 
file a single financial affidavit, used 
for both purposes. The child support 
statute is deceptively detailed, in- 
cluding 14 specific items as gross 
income.’ 

The statute defines “gross in- 
come” but uses both gross and net 
figures, as discussed later. Neither 
the statute nor the related finan- 
cial affidavit® provides explicitly for 
losses—such as those from a busi- 
ness. Presumably, these constitute 
negative income; however, tradi- 
tional tax and financial accounting 
uses of the term “gross income” 
would not include such losses. In- 
stead, losses would be a factor in 
net income. Anecdotal evidence sug- 
gests that tax definitions of income 
and other terms are relevant for 


| 
| 
| 
| 
| 
| 


family law purposes; however, the 
unusual use of the term “gross in- 
come” to lead the statutory defini- 
tion, followed by the inclusion of net 
numbers, calls such evidence into 
question. If we do not rely on a tax 
definition of “gross income,” then 
why would we use tax concepts at 
all? 

Additionally, the statute fails to 
list any accounting principles. Tax 
and financial accounting both re- 
quire consistency of accounting 
methods from year to year. For tax 
purposes, any taxpayer, or for finan- 
cial accounting purposes, any au- 
dited company, could not change 
their depreciation or inventory 
methods without violating the con- 
sistency principle. Presumably, this 
would also be the case for family law. 
Without such a rule, a potential 
payer of child support or alimony 
could easily manipulate income by 
changing various accounting meth- 
ods during the relevant periods. But 
if the consistency principle applies, 
where is the statute or court deci- 
sion that says so? 

The statute generally fails to re- 
quire any particular method of ac- 
counting.’ In contrast, financial ac- 
counting requires (for external 
reporting) the complicated accrual 
method.® Tax law sometimes re- 
quires the accrual method, but gen- 
erally permits, for individuals, the 
cash method.® The child support 
statute appears to use the cash 
method for some items—such as for 
retirement and annuity payments; 
however, it fails to discuss a method 
of accounting for major items such 
as business income, rental income, 
or trust income. Without a defined 
method of accounting—or clear 
rules for favoring one method over 
another—the statute leaves much 
room for manipulation and confu- 
sion. The following categories are 
confusing and are discussed below. 

1) Salary or wages: Initial obser- 
vation suggests this category relies 
on the cash method of accounting: 
Salary and wages are income dur- 
ing the year received. Yet for many 
individuals, deferred or prepaid 
compensation is commonplace. Sup- 
pose, for example, in 2001 husband/ 


father received $100,000 as an ad- 
vance payment for work to be per- 
formed over several years. Would 
that be income in 2001 for family 
law purposes? Financial accounting 
would spread the income out over 
the period that the work is supposed 
to be performed, while tax law would 
include the full value in the year the 
payment is received. For family law 
purposes, it probably should be 
spread over the time earned, as that 
would involve the periods to which 
it properly relates (particularly in 
relation to asset division). But that 
necessitates the accrual method of 
accounting, which would need to be 
applied consistently from year to 
year and from item to item (includ- 
ing deductions) if the measure of 
income is to be fair. The many diffi- 
culties of accrual accounting suggest 
that the cash method may be bet- 
ter, but under this method, the 
$100,000 would count as income 
during the year it is received. 

That solution, however, presents 
two other problems. First, it permits 
spouses to accelerate income in ad- 
vance of a planned (but likely un- 
disclosed) divorce, effectively remov- 
ing the income from the relevant 
base periods. Second, it permits 
spouses to defer income to years fol- 
lowing a divorce. While such de- 
ferred income would be relevant to 
modifications of child support or ali- 
mony, the likelihood of such modifi- 
cations is certainly less than the 
more certainty of the near-term 
awards. Attacking such accelera- 
tions or deferrals necessitates appli- 
cation of the accrual method, which 
itself necessitates consistency and 
thus daunting accounting rules. 
While it appears that there is no 
good answer for this issue, ignoring 
it merely rewards manipulation, 
which is clearly acceptable for tax 
purposes,’ but arguably less defen- 
sible for family law purposes. 

2) Bonuses, commissions, allow- 
ances, overtime, tips, and other simi- 
lar payments—As with salary and 
wages, do these items count as in- 
come when received or when 
earned? The word “payments” con- 
notes the cash method of account- 
ing for tax purposes. Taken at face 


value, it should mean the same for 
family law purposes; hence, bonuses 
and such are income based on the 
cash method—when received. The 
use of the word “payments” here 
suggests some deliberateness by the 
drafters. Perhaps such items are 
timed as income when received, but 
other items constitute income when 
earned. Such a literal reading is 
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defensible under generally recog- 
nized principles of statutory con- 
struction. Yet, it seems to be an un- 
wise policy. Why should some items 
be income when received and other 
items when earned? No supporting 
rational is clearly evident. 

To the extent the word “pay- 
ments” is taken literally, there is 
great room for manipulation. For 
example, a spouse could arrange to 
have a bonus or commission de- 
ferred to a period following the years 
expected to be considered in family 
law proceedings.* In an apparent 
effort to defeat this arrangement, 
the long form financial affidavit re- 
quires the inclusion of “contingent 
assets and liabilities.” The instruc- 
tions for the long form financial af- 
fidavit refers to accrued vacation 
pay, sick leave, or bonuses and in- 
come potential, as “possible” assets. 

The references to contingent and 
possible assets are confusing for two 
reasons. First, the statutory author- 
ity for the financial affidavit ap- 
pears in FS. §61.075(a)(4),° which 
deals with marital assets rather 
than income. Income potential and 
accrued bonuses would seem highly 
relevant to a definition of income; 
however, these items appear in the 
asset portion of the affidavit. Hence 
their relevance for an alimony or 
child support award is unclear. Sec- 
ond, accrued vacation, sick leave, 
and bonuses are more than “pos- 
sible” assets. While not easily val- 
ued, to the extent accrued, they are 
assets, not contingent ones. 

Listing deferred bonuses as assets 
rather than imputed income is par- 
ticularly important, since imputed 
income would affect the guideline 
amount. Assets are only considered 
when courts decide if they want to 
deviate up to five percent from the 
presumptive guideline amount.’° 
Hence, assets are far less significant 
than income, real or imputed, in a 
child support award. The same is 
probably true of alimony awards in 
light of the notion that alimony is 
generally more of an award from 
income rather than assets. Further, 
the financial affidavit implicitly 
answers the question regarding 
methods of accounting. If the accrual 
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method of accounting were to be 
used, accrued or deferred bonuses 
would be listed twice: under both 
income (for the year earned) and 
under assets until paid. Because the 
affidavit requires only one listing for 
such deferred assets, it must be con- 
templating the cash method of ac- 
counting. If so, this is profoundly 
important and should be more ex- 
plicit. 

3) Business income from sources 
such as self-employment, partner- 
ship, close corporations, and inde- 
pendent contracts. “Business income” 
means gross receipts minus ordinary 
and necessary expenses required to 
produce income. This category is the 
most confusing. By specifically al- 
lowing deductions, it suggests that 
other categories constitute true 
gross amounts, unreduced by direct 
costs. As discussed above, the stat- 
ute fails to provide for a general 
method of accounting, which is par- 
ticularly important for business in- 
come computations. For tax and fi- 
nancial purposes, many businesses 
use the accrual method, while oth- 
ers use the cash method or a hybrid 
method. The lack of a specified ac- 
counting method provides no guid- 
ance to an expert that is asked to 
determine income. 

The list of income sources is also 
troubling. First, the list is redun- 
dant in listing both self-employment 
and independent contracts. Second, 
are “close corporations” to be distin- 
guished from publicly held corpora- 
tions? Arguably, category 3 covers 
income from closely held entities, 
but not publicly held entities, which 
would be covered by category 10 (in- 
terest and dividends). Would that 
mean that all increases in wealth 
related to closely held entities con- 
stitute income, but only distributed 
dividends from larger entities are 
included in income? Surely this is 
not the case. But then what does 
category 3 intend to include for 
“close corporations”? Wages? No, 
because they are included in cat- 
egory 1. Dividends? No, because 
they are included in category 10. 
Gains from stock sales? No, because 
they are covered by category 14. 
What is left other than retained 


earnings? Apparently nothing else 
is left. But the inclusion of retained 
(undistributed) earnings as income 
is troubling, particularly when it 
applies to closely held corporations. 
The owner may not have control 
over distributions. Retained earn- 
ings may represent liquidity and 
thus a possible source of support, or, 
they may represent an investment 
in fixed assets that are not readily 
available for support. A better for- 
mat for this category would be or- 
ganized around the various formats 
business enterprises may take. It 
would also be designed not to dis- 
criminate between business formats 
and thus would seek to avoid creat- 
ing incentives for manipulation. 
Such a list would include a variety 
of formats. 

¢ Sole proprietorships. Sole 
proprietorships are the easiest to 
analyze, but they are still not easy 
to deal with. Sole proprietorships 
are not separate entities; hence, the 
ability to manipulate through as- 
signment of income or expense is 
limited. The primary family law is- 
sue involves what constitutes “ordi- 
nary and necessary expenses re- 
quired to produce income,” which 
may be deducted from “gross re- 
ceipts.” That is a large loophole 
through which much income can 
“disappear”; hence, practitioners 
must carefully analyze each deduc- 
tion. 

The phrase, “ordinary and neces- 
sary expenses required to produce 
income,” is reminiscent of tax ter- 
minology.'' Tax law distinguishes 
the term “ordinary” from “extraor- 
dinary” or unusual.'* “Day-to-day” 
and “short-term” also connote “or- 
dinary.” The term “ordinary” is gen- 
erally redundant with the term “ex- 
pense,” which also connotes 
expenditures with lives of less than 
one year.'* Pencils and paper are 
short-term assets, and thus ex- 
penses. Desks and tables are long- 
term assets, and thus capital expen- 
ditures. Tax law generally defines 
“necessary” with reference to a busi- 
ness judgment rule: If the owner be- 
lieves it is necessary, then it prob- 
ably is.'* Some reference to 
comparable businesses is also rel- 
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Sponsored by the 
YOUNG LAWYERS DIVISION 


Bobby Collins has a job that people always 
laugh at and he takes the funny business very 
seriously — from starring in his own Showtime 
Special and being Rosie O’Donnell’s 
predecessor pick to host VH1’s “Stand-up 
Spotlight,” to live performances in Las Vegas, 
New York and Atlantic City. Prepare to be 
thoroughly entertained! 
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President’s Invitation... 


Patty and | would like to invite you and your family to at- 
tend The Florida Bar’s 2004 Annual Meeting to be held June 
23-26 at the world renowned Boca Raton Resort & Club. The 
Annual Meeting is always the highlight of the Bar year with 
numerous opportunities to earn CLE credit, debate crucial is- 
sues, network with colleagues, and enjoy quality time with fam- 
ily and friends. The Boca Resort's excellent facilities provide 
the perfect setting to relax and enjoy a wonderful mix of edu- 
cation, business and pleasure. 


“For The Children”, the initiative seeking Bar member sup- 
port by donating time, talent and funds to nonprofit organiza- 
tions that act as advocates for children, is the theme of this 
year’s annual meeting. One of the two President's Showcase 
seminars, “So You Want to Represent a Kid”: Everything You 
Always Wanted to Know About Advocating for Children”, brings 
judicial and legal experts together to stimulate attendees. An- 
other topic of interest to all attorneys, “Aging Parents: What 
All Attorneys Need to Know for Their Parents”, is the second 
of two enlightening showcase seminars. 


Thursday’s Judicial Luncheon will highlight the State of the 
Judiciary by Supreme Court of Florida Chief Justice Harry Lee 
Anstead, followed by the satirical humor of The Capitol Steps. 
You'll want to join us Friday evening for McGrane’s Comedy & 
Casino Night as we kickback and enjoy an evening of great 
food, humor, music and fun. 


Many activities and events have been planned to make your 
stay both worthwhile and enjoyable. Mark your calendars, 
make your reservations early and join us in Boca. We look 
forward to seeing you there! 


Miles A. McGrane, III, President 
The Florida Bar 


Chair’s Invitation .. . 


Make plans now to attend The Florida Bar’s 2004 Annual 
Meeting June 23-26 at the beautiful Boca Raton Resort & Club. 
Enjoy one of the country’s premier destination resorts with 
356 acres of lush tropical gardens including two 18-hole cham- 
pionship golf courses, a “top ten tennis resort’, a half-mile 
stretch of private beach, a 27-slip full-service marina, and the 
invigorating Spa Palazzo. Combine these amenities with out- 
standing educational and networking opportunities, and you 
have something for the entire family! 


Our program this year features a total of 17 seminars at no 
additional charge to the Annual Meeting registration fee. This, 
in addition to section and committee meetings, luncheons and 
other stimulating events, makes Boca the perfect venue for 
mixing business with pleasure. 


Attend Thursday’s Judicial Luncheon featuring Chief Jus- 
tice Harry Lee Anstead of the Florida Supreme Court, followed 
by The Capitol Steps, the only group in America that tries to 
be funnier than the U.S. Congress. Enjoy an opportunity to 
ask our justices about the Florida Supreme Court. Attend the 
open forum on Thursday beginning at 3:30. Don’t miss the 
Friday night event, “McGrane’s Comedy and Casino”, which 
will combine the hilarious comedy of Bobby Collins with the 
thrill of going up Against The House and Breaking The Bank. 


These are but a few of the many highlights offered during 
the 2004 Annual Meeting! We look forward to seeing you in 
Boca! 


Gregory W. Coleman, Chair 
2004 Annual Meeting Committee 
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JUSTICES OF THE FLORIDA SUPREME COURT 
Open To All 


Join this special event at the Annual Meeting of The Florida Bar as the Justices respond to 
your questions about the processes and administration of the Supreme Court. 


Sponsored by 


The Appellate Practice Section 
Thursday, June 24, 2004 ¢ 3:30 p.m. - 4:30 p.m. 


General Assembly 


Friday, 10:00 a.m. - 12:00 noon 


_ Keynote Speaker: 
Senator Rod Smith, District 4 


Plan to attend the installation of our incoming officers 
and Board of Governors members. 


Bar members are not required to register in order to 
attend the June 25 General Assembly. 
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2004 Judicial Luncheon Equal Opportunities 
Honoring Florida’s Law Section, 
Judiciary Florida Association for 

ui Thursday, 12:30 p.m. - 2:00 p.m. Women Lawyers, and 
featured speaker: Virgil Hawkins Florida 
Chief Justice Harry Lee Anstead, keynote Chapter National Bar 
— with the State of the Judiciary Associati on Luncheon 
Friday, 12:30 p.m. — 2:00 p.m. 

presents: 


and 


The Capitol Steps, Washington’s Favorite 
Bipartisan Comedy Troupe “Brown v. Board of Education: Celebrating 
50 Years of the U.S. Supreme Court 

Landmark Decision” 


Business Law Section 


Luncheon 
Thursday, 12:00 p.m. - 1:30 p.m. Trial Lawyers Section § 


featured speaker: Chester Bedell Memorial ff 
Justice Kenneth B. Beli, Florida Supreme Luncheon 


Court Friday, 12:00 p.m. - 2:00 p.m. 
featured speaker: 
Criminal Law Section Arthur R. Miller, Professor of Law at 
Selig |. Goldin Awards 
Luncheon 
Friday, 11:00 a.m. - 2:00 p.m. 50-Year Members and 


Awards Luncheon 
Second Annual 
|| Professor Gerald T. Bennett 
‘| Summit on Criminal Justice Issues 


“Mediation in Criminal Cases” 


Frank Brogan 
2004 Selig |. Goldin Award Winner 
Judge Susan F. Schaeffer, Sixth Judicial President of —— rent 
Circuit, 1982 to present 


presented by the Young Lawyers Division 
Friday, 12:30 p.m. - 2:00 p.m. 
featured speaker: 


Also on Wednesday Also on Friday Also on Friday 
12:30 p.m. - 2:30 p.m. 12:30 p.m. — 2:30 p.m. 12:00 p.m. — 2:00 p.m. 
Family Law Section - Elder Law Section International Law Section 
Membership Awards Luncheon Luncheon Luncheon 
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Fishing 
Tournament 


Saturday, 8:00 a.m. - 12:00 p.m. 


sponsored by 


SA 


CAPITAL MANAGEMENT, INC. 


\W 
~MARINE, INCORPORATED 


The tournament is open to all members, their families and spon- Fa 
sors (children 12-15 must be accompanied by an adult). Deep , A 66 : ” 
sea fishing charter boats, Coast Guard regulated for 6 passen- ’ For The Children 
gers each, will depart from the Boca Raton Resort Marina. You'll ky : 
be fishing in the Gulf Stream within 20 minutes of leaving the Da BAS Lapel Pin 
dock. Make your reservations early and join in the fun and ex- 
citement! 


SPONSOR OF 


RIDA HOTEL & MOTEL ne NC The 900 4 Annua l Mee t ing 
Exhibitors 


Wednesday invite you to 
2:00 p.m. — 5:00 p.m. 


Thursday 
8:00 a.m. - 6:30 p.m. (‘ome Play With Us 
Friday 
8:00 a.m. 5:00 p.m. ud W | / 
Great hotel packages going to the highest bidder! 2004 Annual Meeting Exhibitors invite you to come play with 


Bidding is open to all meeting registrants. A portion of the bids us. You will receive a (Sqme Card in your Annual Meeting 
closes each day. Don’t miss your chance to get hotel pack- | fq portfolio at the Bar's registration desk along with instructions 
ages for a fraction of their value. on how you could win one of our fantastic prizes! 


For | Broward For 


the the 
Chi | drey Sponsored by the Young ee Division Chi | dre i 


The Young Lawyers Division is sponsoring a public service project at the Broward Children’s Center, a non-profit agency 
provider of quality medical, educational, and therapeutic services for children with special needs. Planned projects are to assist 
with improvements; tour the facility and meet the children. All interested should meet in the lobby by 8:30 a.m. and plan to return 
to the hotel by 1:00 p.m. Transportation will be provided. See registration form to sign up. 
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2004 Annual Meeting 


The Florida Bar 
June 23-26, 2004 


Boca Raton Resort & Club 
501 East Camino Real ¢ Boca Raton, FL 33432 
561/447-3000 


A daily service charge of $10.00, plus tax, covers valet park- 


: ; Category Single or Double Occupancy 
ing, maids and bell staff. Please select choice of hotel room 
from the following categories (plus state and local taxes). Addison Court $135 
* Children under 16 free in room with parents. Villa room $119 
* Third adult in room is additional $30 per day. Villa apartment $195 
° Changes or cancellations must be received 48 hours prior Cienironne $150 
to check in. 

‘ Tower room $160 
For Reservations Call $165 
800/327-0101 or 888/503-2622 


Deposit required at time of reservation 


Travel Information 


Airline Travel Directions to the 
Delta is offering special rates which allow you a 5% discount Boca Raton Resort & Ciub 


off published round trip fares within the continental U.S. Ask 


about “zone fares” to compare with the regular published rates. From the South on 1-95 
You or your travel agent must call the appropriate number for 1. Turn right on Hillsboro Blvd., drive approximately 
Delta. 1 1/2 miles 
A DELTA AIR LINES 2. Turn left on Federal Hwy. (US 1), drive approximately 
1 3/4 miles 


Delta: File No. 200516A, Meeting Network, 800/241-6760, 


Monday — Sunday, 8:00 a.m. - 11:00 p.m. eastern time. 3. Turn right on Camino Real to the Resort (on the left) 
From the North on 1-95 
Rental Car A Vi AY 1. Turn left on Palmetto Park Road, drive approximately 2 miles 
Avis Convention Special: Special rates 
Avis wet ry 2. Turn right on Federal Highway (US 1), drive 1/2 mile 
pard[e® 
. — Worldwide Discount No. af 3. Turn left on Camino Real to the Resort (on the left) 
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President’s Showcase 


Thursday 


Aging Parents: What Attorneys Need 
to Know For Their Parents 


6 presented by the Elder Law Section 
Thursday, 2:00 p.m. - 5:45 p.m. 


2:00 p.m. — 2:30 p.m. Introduction 
Scott Solkoff, Boynton Beach 


2:30 p.m.-3:00p.m. Advanced Directives 
Stephanie Schneider, Plantation 


3:00 p.m. - 3:30 p.m. | Second Marriage and Blended Families 
Chris Likens, Sarasota 


3:30 p.m.-3:45p.m. Break 


3:45 p.m.-—4:15p.m. Medicaid 
Rebecca Berg, Jacksonville 


4:15 p.m.-4:45 p.m. Housing Options 
Carolyn Sawyer, Orlando 


4:45 p.m.-5:15p.m. Long Term Care 
Lauchlin Waldoch, Tallahassee 


5:15 p.m.-5:45 p.m. Tax Issues Relating to the Elderly 
Stuart Morris, Boca Raton 


Maximum CLER: 4.00 Hours #1786 4 

4.00 General 

Maximum Certification: 3.00 Hours 

3.00 Elder 3.00 Wills, Trusts & Estates 


Thanks to 


SEARCY 
DENNEY 
SCAROLA 
BARNHART 
SHIPLEY, 


at Law 


for sponsoring 


The President’s Showcase 
Seminars 


; 


Friday 


“So You Want to Represent A Kid”: 
Everything You Always Wanted to 
Know About Advocating for Children 


presented by the Public Interest Law Section and 
the Family Law Section 


Friday, 2:00 p.m. - 5:15 p.m. 


2:00 p.m. - 2:10 p.m. Welcome Remarks & Introduction 
Walter Honaman, Ft. Lauderdale, Miles McGrane, President of The 
Florida Bar 


2:10 p.m. - 2:20 p.m. Advocating For Children 
Justice Barbara Pariente, Supreme Court of Florida 


2:20 p.m. - 2:45 p.m. The Ethical Representation of Children 


Professor Gerard Glynn, Orlando 
2:45 p.m.-3:00p.m Ethical Considerations In The Representation 
of Children in Family Law . 


Richard D. West, Orlando 


3:00 p.m. -3:10 p.m. Working with Other Non-Lawyer Professionals 
Professor Monique Haughton, Gainesville 

3:10 p.m. - 3:20 p.m. What is a Family? 
Deborah Marks, Miami 

3:20 p.m. - 3:30 p.m. Crossover Clients and Unified Family Court 
Professor Claudia Wright, Gainesville 

3:30 p.m. - 3:40 p.m. The Family Divided 
Todd Goodwill, Winter Haven 

3:40 p.m.-3:50 p.m. Disabled Students: ESE, IEP’s, and IDEA 
Rosemarie Archibald, Daytona Beach 

3:50 p.m.- 4:00 p.m. School Discipline ® 
Paulo Annino, Tallahassee 

4:00 p.m.-4:10p.m. Surrogate Parenting for the Dependent Child 
Jodi Siegel, Gainesville 

4:10 p.m.-4:20 p.m. Dealing with Mental Health: Access to Health 

Care 

Anne Swerlick, Tallahassee 

4:20 p.m.- 4:30 p.m. Psychotropic Medications 
Dr. Bob Jacobs, St. Petersburg 

4:30 p.m.- 4:40 p.m. Introduction to the Dependency System 
Mary Charlotte McCall, Tallahassee 

4:40 p.m.-4:50p.m. Conditions of Foster Care 
Deborah Schroth, Jacksonville 


4:50 p.m.-5:15p.m. Representing the Older Foster Child 
Professor Carolyn Salisbury, Miami 


**If a commitment is made to represent at least one child in need of 
legal services, a coupon will be provided for use at a future Family Law 
or Public Interest Law seminar** 


Maximum Certification: 
3.00 Hours 
3.00 Marital & Family Law 


Maximum CLER: 
4.00 Hours #1778 4 
4.00 General 1.00 Ethics 
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Seminars 


Marketing Ethically 


presented by The Florida Bar’s 
Law Office Management Assistance Service 


Wednesday, 2:00 p.m. - 4:50 p.m. 


2:00 p.m. - 3:40 p.m. Great Marketing Through Great Ethics: 


How You Can Compete Against the 
Advertising Tidal Wave and Win! 
Dustin Cole, President, Attorneys Master Class, Longwood 


3:40 p.m.- 4:00 p.m. Break 


4:00 p.m.- 4:50 p.m. Effective Marketing with Your Website 
Andrew Z. Adkins III, Director, Legal Technology Institute, 
University of Florida College of Law, Gainesville 


Maximum CLER: 3.00 Hours #1715 4 
3.00 General 2.00 Ethics 


TO GENERAL SPONSOR 


GEICO 
DIRECT 


AUTO INSURANCE 


Florida Law Update 


presented by the General Practice, Solo & Small Firm Section 
Thursday, 7:55 a.m. — 3:50 p.m. 


This course is designed to update Bar members as to major legislation, 
ethical issues and case law changes in the past year. 


7:55 a.m. - 8:00 a.m. Opening Remarks 
George O. Wilson Ill, Tampa 


8:00 a.m.-8:50a.m. Ethics Update 
Professor William Weston, Hollywood 


8:50 a.m.-9:55 a.m. Real Property Update 
Eugene E. Shuey, West Palm Beach 


9:55 a.m.- 10:10 a.m. Break 


10:10 a.m. -— 11:00 a.m. Civil Trial Update - Insurance, Personal 
injury & Malpractice 
William “Chip” Merlin, Tampa; Lee Gunn, Tampa 


11:00 a.m. - 11:50 a.m. Criminal Law Update 
William Jung, Tampa 


11:50 a.m. - 2:10 p.m. Lunch (on your own) 


2:10 p.m.- 3:00 p.m. Family Law Update 
Cynthia L. Greene, Miami 


3:00 p.m. - 3:50 p.m. Employment Law Update 
Charles S. Caulkin, Ft. Lauderdale 


Maximum CLER: 6.00 Hours #5416R 
6:00 General 1.00 Ethics 


Maximum Certification: 1.00 Hour 
1.00 Civil Trial 1.00 Criminal Appellate 
1.00 Criminal Trial 1.00 Labor and Employment 


1.00 Marital & Family Law 1.00 Real Estate 


A Great Supporter of The Florida Bar 


Thank you for sponsoring the 


¢ Reception and Dinner for the current and past 
Board of Governors and Past Presidents 


¢ YLD Moot Court Competition 
¢ 2004 Annual Meeting T-shirts 


[nsutance 


and co-sponsoring the 


¢ All Member Reception 
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Thursday, continued 


Overcoming Juror Bias 


sponsored by 
THOMSON 


WEST 


Thursday, 8:30 a.m. — 11:30 a.m. 


Speaker: David Wenner is recognized throughout the country as an 
authority on juror bias and decision-making. Through extensive research, 
Mr. Wenner developed the Juror Bias Model that is the basis for ATLA’s 
award-winning Overcoming Juror Bias College and Seminar. A pro- 
lific speaker and author, Mr. Wenner has lectured extensively in the area 
of juror bias, juror decision-making, and communication in the courtroom. 
He is listed in The Best Lawyers in America. 


The course will provide both the seasoned litigator and young associate 
with the best practices for overcoming juror bias. The course will offer 
proven strategies to seat the best jury for your client, as well as an ad- 
vanced psychoanalysis of how jurors make decisions. 


8:30 a.m. - 8:35 a.m. 
8:35 a.m. - 9:35 a.m. 


Introduction 


Understanding Juror Attitudes In An Area 
of Cultural Conflict 


Break 


What Every Lawyer Needs to Know About 
How a Juror Makes a Decision “Including a 
focus group video analysis of a medical 
malpractice jury deliberation..” 


9:35 a.m. — 9:45 a.m. 
9:45 a.m. — 11:10 a.m. 


11:10 a.m. - 11:30 a.m. Questions & Answers 


Maximum CLER: 3.50 Hours #1781 4 
3.50 General 

Maximum Certification: 2.50 Hours 
2.50 Civil Trial 


‘@ Seminars, 


International Litigation Update 


presented by the International Litigation & Arbitration Committee 
of the International Law Section 


Thursday, 8:45 a.m. -— 4:15 p.m. 
8:45 a.m. — 9:00 a.m. 
9:00 a.m. - 9:30 a.m. 
9:30 a.m. — 10:00 a.m. 
10:00 a.m. — 10:15 a.m 
10:15 a.m. — 11:00 a.m 
11:00 a.m. — 11:30 a.m. 


Introductory Remarks 

Personal Jurisdiction 

Forum Selection Clauses 
Break 

Choice of Law/ Conflicts of Law 


New Tools For Your International Discovery 
Tool Box 


11:30 a.m. — 12:00 p.m. 
12:00 p.m. - 1:15 p.m. 


Enforcing Foreign Judgments in Florida 
Luncheon (compliments of Section) 

1:15 p.m.- 1:45 p.m. Forum Non Conveniens 
1:45 p.m. — 2:15 p.m. 
2:15 p.m. — 2:30 p.m 


2:30 p.m. — 3:15 p.m. 


Anti-Suit Injunctions 
Break 


The Use of Criminal Proceedings in 
International Litigation: A Comparative 
Analysis 


3:15 p.m. - 3:45 p.m. Service of Process Abroad 


3:45 p.m.-4:15 p.m. Ethical Pitfalls for Florida Practitioners 


Under the Foreign Corrupt Practices Act 


Maximum CLER: 6.50 Hours #1780 4 

6.50 General 50 Ethics 
Maximum Certification: 6.50 Hours 

6.50 International Law 


THOMSON 


WEST 


A Great Supporter of The Florida Bar 


Thank you for sponsoring the 
¢ Overcoming Juror Bias Seminar 
Refreshments 


and co-sponsoring the 


¢ All Member Reception 
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Thursday, continued 


Masters Seminar on Professionalism 
Lead, Model or Get Out of the Way 


presented by the Standing Committee on Professionalism 
Thursday, 8:30 a.m. - 11:30 a.m. 


Moderators, Henry Latimer, Member, Board of Governors, Greenberg 
Traurig 

Kat Silverglate, Chair Standing Committee on Professionalism, Florida 
Supreme Court Commission on Professionalism 

Wilhelmina Tribble, former Board of Governors Public Member, Lowe 
Tribble & Associates, Inc. 


Mentor programs are transforming the next generation of lawyers. Why? 
Because the next generation wants more than a pay check. They want a 
livelihood. They are demanding mentors and the bar is responding. Lead, 
Model or Get Out of the Way is a hands on, interactive seminar which 
looks back at one of our finest role models, Judge Wilkie Ferguson, and 
looks forward to the next generation of mentors and protegees. 


Maximum CLER: 3.50 Hours #1777 4 
3.50 General 3.50 Professionalism 


Making Money The Prepaid Way 


presented by the Prepaid Legal Services Committee and 
sponsored by Florida Lawyers’ Legal Insurance Corporation 


Thursday, 9:00 a.m. - 12:30 p.m. 


9:00 a.m.-9:05a.m. Welcome/introductions 
Anthony Cammarata, Vice Chair, Prepaid 


Legal Services Committee, Tallahassee 


9:05 a.m.-9:45a.m. History and Background of Chapter 9 and 
Prepaid Legal Services Plans 


John Schaefer, Safety Harbor 


Panel Discussion - Managing Attorneys of 
Chapter 9 Plans 

Michael A. Braverman, Ft. Lauderdale, Other 
Panel Members - TBA 


10:30 a.m. - 11:10 a.m. Making Prepaid Pay for You 
Scott R. Jay, Miami 


11:10 a.m. - 11:50 a.m. Efficient and Cost Effective Delivery of 
Prepaid Legal Services 
William R. Go (a.k.a. Mr. Cheap), Bakersfield, 
California 


11:50 a.m. - 12:30 p.m. Questions/Answers, Meet and Greet Plan 
Representatives 


9:45 a.m. — 10:30 a.m. 


“Writing Tips for the 21st Century— 
How To Stay Out of the 
Professional and Ethical Minefield” 


presented by The Florida Bar Journal and News Editorial Board 
Thursday, 2:00 p.m. — 5:00 p.m. 


2:00 p.m. - 2:15 p.m. Introduction 
Steven B. Lesser, Becker & Poliakoff, PA., 
Ft. Lauderdale 


“A View From the Bench — Ethics and 
Professionalism in Appellate Practice” 
Justice Kenneth B. Bell, Florida Supreme Court 


2:15 p.m. — 2:45 p.m. 


2:45 p.m. - 3:15 p.m. “E-Communicating in the E-Age” 
James W. Martin, James W. Martin, P.A., 


St. Petersburg 
Break 


“How To Enhance Your Writing Skills and 
Stay Within Ethical and Professional 
Guidelines” 

Rob Atkinson, Professor, Florida State 
University College of Law 


“Use and Abuse of §57.105, Florida Statutes 
— When Sanctions Are Appropriate” 

Judge David A. Monaco, Fifth District Court of 
Appeal 


3:15 p.m. - 3:30 p.m. 
3:30 p.m. - 4:00 p.m 


4:00 p.m. - 4:30 p.m. 


4:30 p.m. - 5:00 p.m. Questions & Answers/Concluding Remarks 


Maximum CLER: 3.00 Hours #1779 4 
3.00 General 1.00 Ethics 


Maximum CLER: 3.50 Hours #1714 4 
3.50 General 
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Advanced Topics In Health Care: 
An Update 


presented by Health Law Section 
Friday, 8:20 a.m. - 12:05 p.m. 


8:20 a.m. — 8:30 a.m. Introduction and Overview 


Harold E. Kaplan, Program Chair, Coral Springs 


8:30 a.m.-9:20a.m. Stark Il, Final Phase Il Regulation 


Ira Coleman, Miami 


9:20 a.m. - 10:10 a.m. In RE: Matter of Teresa Marie Schiavo - A 


Case Study 
Barbara del Castillo, Miami 


10:10 a.m.-10:25a.m. Break 


10:25 a.m. - 11:15 a.m. Managed Care Litigation 
Harley S. Tropin, Miami 


11:15 a.m. - 12:05 p.m. Legislative Update 


Maximum CLER: 4.00 Hours #1787 4 
4.00 General 


Maximum Certification: 4.00 Hours 


4.00 Health Law 


Message Center 
Sponsored by 


Call the Message Center directly at (561) 447-5505. For 
hours other than listed below, the Boca Raton Resort 
& Club operator can take messages for hotel guests at 
561/447-3000. 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. -— 5:30 p.m. 
Friday, 8:00 a.m. - 5:00 p.m. 
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New Trial Techniques in the 
Modern Courtroom 


presented and sponsored by 


RH ROBERT HALF® LEGAL 
Specialized Legal Staffing™ 


Friday, 8:30 a.m. - 11:30 a.m. 


Speakers: Tracey Turner, Executive Director Of The Creative Group and 
Charles A. Volkert, Ill, Vice President, National Sales of Robert Half® 
Legal 


Technical advancements are quickly changing legal proceedings in the 
courtroom. Topics to be discussed include trial preparation, and the lat- 
est legal support technology, focusing on how attorneys can best utilize 
these new tools to prepare for litigation and gain an advantage in today’s 
multimedia courtroom. 


8:30 a.m. — 8:50 p.m. 
8:50 a.m. - 9:20 a.m. 


Today’s Litigation Graphics 


Using Current Technologies to Persuade 
Juries and Win Cases 


9:20 a.m. - 9:50 a.m. 
9:50 a.m. — 10:10 a.m. 
10:10 a.m. — 10:50 a.m. 
10:50 a.m. — 11:10 a.m. 
11:10 a.m. — 11:30 a.m. 


Technology in the Courtroom 
Litigation Graphics Staffing Options 
Preparing for Trial 

Future Trends 

Questions & Answers 


Maximum CLER: 3.50 Hours #1782 4 
3.50 General 


Thanks to: 


oO LandAmerica 


for providing the 


2004 Annual Meeting 
Registration Portfolios 
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riday, continued 


Addressing Predatory Lending 
Abuse: Protecting Florida Families 
and Businesses Through Litigation 

and the Legislative Challenges 


presented by the Consumer Law Committee 
Friday, 8:30 a.m. — 4:50 p.m. 


As a result of changes in the financial marketplace, a growing number of 
lenders have engaged in unscrupulous lending practices which have been 
referred to more commonly as “predatory lending.” Predatory Lending 
practices include, but are not limited to, fraudulent, high pressure or mis- 
leading marketing and sales. The self-interest of the financial service 
industries and the failure of federal and state regulators to respond to 
these changes have increased the ability of certain lenders and brokers 
to exploit homeowners. 


8:30 a.m.-9:20 a.m. Introduction to Consumer Predatory 


Lending Practices 


9:20 a.m.- 10:10 a.m. Overview of Legal Challenges Predatory 


Mortgage Lending Practices 
10:10 a.m. - 10:20 a.m. Break 
10:20 a.m. - 11:20 a.m. Combating Mortgage Servicing Abuse 


11:20 a.m. - 12:10 p.m. Liability of Third Party Participants in 
Predatory Lending: Underwriting 
Appraisers, etc. 


12:10 p.m. - 1:30 p.m. 
1:30 p.m. - 2:20 p.m. 
2:20 p.m. — 3:00 p.m. 


Lunch (on your own) 
Overview of Auto Lending Fraud Practices 


Expansion of Assignee Liability - Use of 
FTC Holder Rule and Common Law 
Restraints 


Break 


Liability of “Fringe” Lenders: Payday 
Loans, Refund Anticipation Loans, etc. 


3:00 p.m. - 3:10 p.m. 
3:10 p.m. — 4:00 p.m. 


4:00 p.m.-4:50p.m. Panel Discussion: Legislative Initiatives to 


Combat Predatory Lending Practices 


Maximum CLER: 8.00 Hours #5500R 
8.00 General 


Maximum Certification: 6.00 Hours 
6.00 Business Litigation 6.00 Civil Trial 


x) e Seminars 


2004 Masters Seminar on 
Professional Ethics 


presented by The Florida Bar Professional Ethics Committee 
Friday, 10:00 a.m. - 12:00 p.m. 


10:00 a.m. - 10:05 a.m. Introduction 
Don Beverly, Past Chair, Professional Ethics 
Committee, West Palm Beach 


10:05 a.m. - 10:20 a.m. Ethical Issues Implicit in the Unbundling 
of Legal Services in Family Law Cases 
Edith G. Osman, Carlton Fields, Former 


President, The Florida Bar, Miami 


10:20 a.m. - 10:35 a.m. The Sarbanes-Oxley Act and Related 
Ethical Developments 
Timothy P. Chinaris, Appalachian School of 
Law, Past Chair, Professional Ethics 
Committee, Grundy Virginia 


10:35 a.m. - 11:05 a.m. Unethical Litigation Tactics: Moakley v. 
Smallwood, 826 So. 2d 221 (Fla. 2002) 
Justice Charles T. Wells, Florida Supreme 
Court, W. Dexter Douglass, Douglass Law 
Firm, Tallahassee 


11:05 a.m. - 11:20 a.m. Mandatory Reporting of Unethical 
Attorney Conduct 
John A. Weiss, Weiss & Etkin, Past 
President, Association of Professional 
Responsibility Lawyers, Tallahassee 


11:20 a.m. - 11:35 a.m. Attorney Obligations to Clients Under a 
Disability: Rule 4-1.14 
Charles F. Ketchey, Jr., Ackerman Senterfitt & 
Eidson, Tampa 


11:35 a.m. - 11:50 a.m. Ancillary Business Relationships 
S. Patrick Dray, Dray & Dray, Professional 
Ethics Committee, Miami 


11:50 a.m. - 12:00 p.m. Questions and Close 
Don Beverly, Past Chair, Professional Ethics 
Committee, West Palm Beach 


Maximum CLER: 2.50 Hours #5503R 
2.50 General 2.50 Ethics 


Invest a few minutes 
in the 
Lawyer’s Marketplace 


Baby-Sitting Service 
Phone: (561) 447-3000, Ext. 2229 


24 Hour Notice is required to reserve an on-call baby-sitter 
There is a 3 Hour Minimum 

24 Hour Notice is required to cancel without a charge 

All baby-sitters are CPR certified and fully screened 
Hourly rates vary upon number of children 

Baby-sitting fees are charged to Guest Account 
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Friday, continued 


Quality of Life and Career in the 21st 
Century: The Emerging Paradigm 


presented by the Quality of Life and Career Committee 
Friday, 10:30 a.m. - 12:30 p.m. 


Presenters: 
Ellen Ostrow, Ph. D., Licensed Psychologist and Founder of Lawyer's 
Life Coach; Lawrence Steven Krieger, Clinical Professor of Law, Florida 
State University College of Law; Patrick K. Wiggins, Chair, The Florida 
Bar's Quality of Life and Career Committee 


The data from research on the mental health of attorneys are chilling. In 
fact, given the frequency of mental distress among lawyers, one might 
conclude that being happy in our work is unrealistic. A more encouraging 
view is emerging from the behavioral sciences - particularly the new school 
of positive psychology. 


This two-hour presentation will include: 
O An overview of the problems we face individually and as a profession; 


O Abrief description of the lens through which positive psychology views 
these problems; 


O Access to personal assessment tools; and 


O Experience with some simple practices shown to be effective in in- 
creasing subjective well-being. 


Maximum CLER: 2.00 Hours #1785 4 
2.00 General 1.00 Mental Illness Awareness 


We're Wired and Ready! 
Check Your Email at 


The Cyber Connection 


located in the Exhibit Area 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. - 6:30 p.m. 
Friday, 8:00 a.m. — 5:00 p.m. 


sponsored by 


LexisNexis” 


First Amendment and the 
U.S. Supreme Court 


presented by the Media & Communications Law Committee 
Friday, 3:30 p.m. - 5:30 p.m. 
Moderator: Thomas R. Julin, Hunton & Williams LLP 


The panel, comprised of federal judges, a renowned district court of ap- 
peal chief judge, a leading First Amendment academician and theorist, 
and other First Amendment scholars use this panel to dissect all of the 
United States Supreme Court's First Amendment decisions of the Octo- 
ber 2003 term. Already the Court has upheld most provisions of the 
McCain-Feingold Campaign Reform Act of 2002. The Court is expected 
to decide two major religion cases this year. Other decisions accepted for 
review will examine whether the Pennsylvania Legislature violated vot- 
ers’ right to freedom of association by redrawing congressional! districts 
so that Republicans would hold a majority in 13 of 19 districts; whether 
Congress violated the Free Speech Clause by criminalizing the distribu- 
tion of sexual material that adults have a right to access in an attempt to 
prevent minors from accessing sexual material on the Internet; and 
whether cities and counties that license adult entertainment businesses 
must ensure that applicants for licenses can obtain a prompt judicial re- 
view of a license denial. 


Maximum CLER: 2.50 Hours #1716 4 
2.50 Genera! 


All Member 
Reception 


Co-sponsored by 


Florida 
LAWYERS 


IMutuatl 


Insurance Company 


and 


THOMSON 


WEST 


Thursday 
5:30 p.m. — 6:30 p.m. 
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Friday, continued 


Senior Life Insurance Settlements ... 


A New Revenue Source for the 
Legal Profession 


presented and sponsored by 


THE 
LIFE SETTLEMENT ALLIANCE 


INC. 


Friday, 2:00 p.m. — 5:00 p.m. 
Speaker: Jonathan H. Proby MBA 


2:00 p.m. — 2:10 p.m. 
2:10 p.m. — 2:20 p.m. 


2:20 p.m. — 2:40 p.m. 


2:40 p.m. - 2:50 p.m. 
2:50 p.m. — 3:00 p.m. 


3:00 p.m. — 3:15 p.m. 


3:15 p.m. — 3:30 p.m. 
3:30 p.m. - 3:40 p.m. 
3:40 p.m. — 3:50 p.m. 
3:50 p.m. — 4:00 p.m. 
4:00 p.m. — 4:10 p.m. 
4:10 p.m. - 4:20 p.m. 


4:20 p.m. - 4:30 p.m. 
4:30 p.m. - 4:50 p.m. 
4:50 p.m. - 5:00 p.m. 


Welcome and Introduction 


The Benefits of this Advanced Wealth 
Planning Strategy 


The History and Evolution of the Senior 
Life Insurance Settlement 


Market Drivers 

Changing Needs of Seniors 
Video 

Break 

Who Qualifies 

The Settlement Process 
Taxation 

Regulation and Licensing 


Sarbanes Oxley and Split-Dollar 
Unwinding (rescue plan) 


Charities and the Senior Life Settlement 
Case Histories 
Questions and Answers 


Maximum CLER 
3.50 General 


3.50 Hours #1783 4 


Seminars 


Saturday 


Advanced Cross-Examination: How 
to Dominate a Courtroom 
presented by The Florida Bar and LexisNexis 


Saturday, 8:30 a.m. - 4:00 p.m. 
Speakers: Larry Pozner and Roger J. Dodd 


8:30 a.m.— 8:35 a.m. 
8:35 a.m. - 9:10 a.m. 
9:10 a.m. - 9:45 a.m. 
9:45 a.m. -— 10:15 a.m. 


10:15 a.m. — 10:30 a.m. 
10:30 a.m. — 11:15 a.m. 
11:15 a.m. — 12:00 p.m. 


12:00 noon -1:00 p.m. 
1:00 p.m. - 1:35 p.m. 
1:35 p.m. — 2:10 p.m. 
2:10 p.m. - 2:35 p.m. 


2:35 p.m. — 2:50 p.m. 
2:50 p.m. — 3:25 p.m. 
3:25 p.m. — 4:00 p.m. 


Welcome and Introduction 

The Power of Leading Questions 
Controlling Witnesses One Fact At A Time 
Goal Oriented Questioning Sequences 
Break 

Chapter Method of Cross-Examination 


Using Primacy and Recency to Create 
Interest 


Lunch (on your own) 
Page Preparation for Cross-Examination 
Cross-Examination Sequences 


Loops, Double Loops, Spontaneous 
Loops 


Break 
Trilogies 
Controlling the Runaway Witness 


For additional information on this seminar, visit 
www.lexisnexis.com/crossexam 


7.00 General 


7.00 Civil Trial 


Maximum CLER: 7.00 Hours #1788 4 


Maximum Certification: 3.50 Hours 
7.00 Business Litigation 


7.00 Criminal Trial 


A Great Supporter of The Florida Bar 


Thank you for sponsoring 


@ 


LexisNexis" 


e Advanced Cross-Examination: 
How To Dominate a Courtroom Seminar 


¢ McGrane’s Comedy and Casino Night 
¢ Cyber Connection 
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Admiralty Law Committee 2:00 p.m.— 5:30 p.m. 
Annual Meeting Committee 4:30 p.m.— 5:30 p.m. 
Cyber Connection sponsored by LexisNexis 2:00 p.m.— 5:00 p.m. 
Exhibitors’ Orientation 10:00 a.m.—11:00 a.m. 
Exhibitor/Sponsor Reception 6:00 p.m.— 7:00 p.m. 
Family Law Section 
¢ Adoption/Juvenile Law/Special Needs of Children Committee 9:00 a.m.-10:30 a.m. 
* ADR-Mediation, Arbitration and Collaborative Lawyering Committee 9:00 a.m.-10:30 a.m. 
Bar/Bench Committee 9:45 a.m.-11:15 a.m. 
10:30 a.m.—12:00 p.m. 
11:00 a.m.-12:30 p.m. 
Ethics & Attorney Fees Committee 2:30 p.m.— 4:00 p.m. 
General Masters Committee 11:00 a.m.—12:30 p.m. 
Legislation Committee 2:30 p.m.— 5:30 p.m. 
Litigation Support Committee 9:45 a.m.—-11:15 a.m. 
Membership Awards Luncheon 12:30 p.m.— 2:30 p.m. 
Membership Welcome Reception 6:00 p.m.— 8:00 p.m. 
Nomenclature Committee 9:00 a.m.-10:30 a.m. 
9:00 a.m.-10:30 a.m. 
11:00 a.m.—12:30 p.m. 
Support Issues Committee 10:30 a.m.-12:00 p.m. 
Technology & Practice Management Committee 9:45 a.m.-11:15 a.m. 
Welcome Breakfast 8:00 a.m.— 9:30 a.m. 
Florida Lawyers Mutual Insurance Co. 
* Annual Meeting of Members 10:00 a.m.-11:00 a.m. 
* Board of Directors Meeting 9:00 a.m.- 3:00 p.m. 
Florida State University Alumni Association Board of Directors 2:00 p.m.— 4:00 p.m. 
Florida Supreme Court-Judicial Ethics Advisory Committee 8:00 a.m.— 5:00 p.m. 
Gator Law Alumni Reception 6:30 p.m.— 8:00 p.m. 
Lawyers’ Marketplace 2:00 p.m.— 5:00 p.m. 
Marketing Ethically seminar presented by The Florida Bar Law Office Management Assistance Service 2:00 p.m.— 4:50 p.m. 
Message Center sponsored by United States Process Serving Corporation 2:00 p.m.— 5:00 p.m. 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 
Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co. ............ccseeeeeee 6:30 p.m.—10:00 p.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. ............ccccscssssesesesesseeeesesesseetssesteeeeeneenentens 2:00 p.m.— 5:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:00 p.m. 
Young Lawyers Division 
¢ Moot Court Competition Reception 6:00 p.m.- 7:30 p.m. 
* Preliminary Rounds 2:00 p.m.— 6:00 p.m. 


Thursday, June 24 


Academy of Florida Elder Law Attorneys Board of Directors Meeting 12:30 p.m.— 2:00 p.m. 
Administrative Law Section/Environmental and Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
Advertising Task Force 2004 10:00 a.m.-12:00 p.m. 
Advertising, Standing Committee on 2:00 p.m.— 4:00 p.m. 
Aging Parents—What Every Attorney Needs To Know For Their Parents seminar presented in the 

President's Showcase by the Elder Law Section 2:00 p.m.— 5:45 p.m. 
All Member Reception co-sponsored by Florida Lawyers Mutual Insurance Co. and Thomson West 5:30 p.m.— 6:30 p.m. 
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Thursday, June 24 


American College of Trial Lawyers 
¢ Reception and Dinner 7:00 p.m.—10:00 p.m. 
* State Committee 2:00 p.m.— 5:00 p.m. 
Appellate Practice Section 
¢ Committees 8:30 a.m.—10:00 a.m. 
* Dessert Reception 9:30 p.m.—11:00 p.m. 
¢ Executive Council 10:00 a.m.—12:00 p.m. 
Barry University School of Law Alumni & Friends Reception 6:00 p.m.— 7:30 p.m. 
Business Law Section 
¢ Antitrust, Franchise & Trade Regulation Committee 9:00 a.m.—10:30 a.m. 
¢ Bankruptcy/UCC Committee 9:00 a.m.-12:00 p.m. 
* Business Litigation Committee 9:00 a.m.-12:00 p.m. 
* CLE, Membership and Law School Relations Committees 3:00 p.m.- 3:45 p.m. 
* Computer Law Committee 10:00 a.m.-12:00 p.m. 
* Corporations, Securities and Financial Services Committee 1:30 p.m.— 3:30 p.m. 
Executive Council 3:45 p.m.— 6:00 p.m. 
Intellectual Property Committee 1:30 p.m.- 3:30 p.m. 
Luncheon 12:00 p.m.— 1:30 p.m. 
Reception 6:00 p.m.— 7:30 p.m. 
* Special Committee | 3:00 p.m.— 3:45 p.m. 
* Special Committee I! 2:00 p.m.- 3:30 p.m. 
CLE Committee 9:00 a.m.-12:00 p.m. 
Committee Leadership Conference 11:30 a.m.-12:15 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 6:30 p.m. 
Discussion with the Court presented by the Appellate Practice Section 3:30 p.m.— 4:30 p.m. 
Environmental and Land Use Law Section 
¢ CLE Committee 2:00 p.m.— 3:30 p.m. 
* Executive Council 3:30 p.m.— 6:00 p.m. 
Environmental and Land Use Law Section/Administrative Law Section Reception 6:30 p.m.— 7:30 p.m. 
Family Law Section-Executive Council 9:00 a.m.— 4:00 p.m. 
Federal Court Practice Committee 10:30 a.m.-12:30 p.m. 
Federal Judicial Roundtable 2004 2:30 p.m.— 5:30 p.m. 
Florida Association for Women Lawyers Board of Directors Meeting 6:00 p.m.— 9:00 p.m. 
Florida Council of Bar Association Presidents/Outstanding Past Voluntary Bar Presidents Reception 6:30 p.m.— 7:30 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 7:55 a.m.— 3:50 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
* Annual Meeting of the Membership 2:00 p.m.— 3:00 p.m. 
* Board of Directors’ Meeting 3:00 p.m.— 5:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
Florida State University College of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Florida Supreme Court Historical Society 10:00 a.m.—12:30 p.m. 
Florida Supreme Court - Florida Court Education Council 1:00 p.m.— 5:00 p.m. 
Health Law Section 
* Committees 10:00 a.m.-12:00 p.m. 
3:00 p.m.— 6:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
International Law Section-Chair’s Reception 5:00 p.m.— 6:30 p.m. 
International Litigation Update seminar presented by the International Litigation & Arbitration Committee 
of the International Law Section 8:45 a.m.— 4:15 p.m. 
Journal and News Editorial Board 10:30 a.m.—12:30 p.m. 
Judicial Administration, Selection and Tenure Committee 2:00 p.m.— 4:00 p.m. 
Judicial Luncheon featuring Chief Justice Harry Lee Anstead and The Capitol Steps 12:30 p.m.- 2:00 p.m. 
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Thursday, June 24 
Labor and Employment Law Section 
3:00 p.m.— 5:00 p.m. 
Making Money the Prepaid Way seminar presented by the Prepaid Legal Services Committee and 

sponsored by the Florida Lawyers’ Legal Insurance Corporation ............cccsssssessssssssssesesessscscseseseseeeeeeeeeescasens 9:00 a.m.-12:30 p.m. 
Masters Seminar on Professionalism presented by the Standing Committee on Professionalism.................. 8:30 a.m.-11:30 a.m. 
Message Center sponsored by United States Process Serving Corporation ..........c.scssseseseeseseseseseeneeneenee 8:00 a.m.— 5:30 p.m. 
Nova Southeastern University Law Center Alumni and Friends ReCeption ............ccscesssseseseesseteesesesteeneseenens 5:30 p.m.— 6:30 p.m. 
Overcoming Juror Bias seminar sponsored by THOMSON WeSt.............csseseceseesssesteseeesestenestensetensstsneseneenentens 8:30 a.m.—-11:30 a.m. 
Silent Auction presented by Florida Hotel & Motel ASSOCIAtION, INC. 8:00 a.m.— 6:30 p.m. 
Stetson University College of Law Alumni & Friends ReCeption ...........:.ccscssssesesessessetessssseseesnesestensnesesensneseeneees 6:00 p.m.— 8:00 p.m. 
Student Education and Admissions to the Bar Committee 0.0.0... cescesessseesessssessessesessstenssnsseeseenssnesssteneeneenes 2:00 p.m.— 4:00 p.m. 
The Florida Bar Foundation 
7:30 a.m.— 5:00 p.m. 


The Quality of Your Life Is About To Change Reception featuring The Music of Alan Gerber 
sponsored by the Quality of Life & Career Committee, Attorneys Master Class; Kouwenhoven & 


8:00 p.m.— 9:30 p.m. 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Meeting ............cseseesee 2:00 p.m.— 4:00 p.m. 
Writing Tips for the 21st Century-How To Stay Out of the Professional and 

Ethical Minefield seminar presented by The Florida Bar Journal and News Editorial Board ...........cccseseee 2:00 p.m.— 5:00 p.m. 
Young Lawyers Division 

Friday, June 25 

Addressing Predatory Lending Abuse seminar presented by the Consumer Protection Law Committee ..... 8:30 a.m.— 4:50 p.m. 
Administrative Law Section—Executive Council/Annual Meeting ............::ccsccssesseseesesseseseeeseeneseeensenenseeneeteneeeess 10:30 a.m.-12:30 p.m. 
Advanced Topics in Health Care: An Update presented by the Health Law Section ...........ccccsessecsesseeseeseenees 8:20 a.m.—12:05 p.m. 
2:00 p.m.— 5:00 p.m. 
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Schedule 


Friday, June 25 


Board of Legal Specialization and Education 8:00 a.m.— 4:30 p.m. 
City, County and Local Government Law Section-Executive Council 10:30 a.m.-12:30 p.m. 
Civil Procedure Rules Committee 9:00 a.m.-12:00 p.m. 
Clients’ Security Fund Committee 9:00 a.m.— 4:00 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.— 4:00 p.m. 
Consumer Protection Law Committee 12:00 p.m.— 1:00 p.m. 
Consumer Protection Law Committee Reception 5:00 p.m.— 6:30 p.m. 
Criminal Law Section 
* Executive Council 8:30 a.m.-11:00 a.m. 
* Selig |. Goldin Awards Luncheon 11:00 a.m.— 2:00 p.m. 
Criminal Procedure Rules Committee 2:00 p.m.— 4:00 p.m. 
Cumberland School of Law Reception 6:30 p.m.— 7:30 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 5:00 p.m. 
Education Law Committee 2:00 p.m.— 6:00 p.m. 
Elder Law Section 
¢ Executive Council 9:00 a.m.-12:30 p.m. 
Luncheon 12:30 p.m.— 2:30 p.m. 
¢ Roundtable 3:00 p.m.— 4:00 p.m. 
Eminent Domain Committee 8:00 a.m.—12:00 p.m. 
Equal Opportunities Law Section-Executive Council 9:00 a.m.—11:30 a.m. 
Equal Opportunities Law Section, Virgil Hawkins Florida Chapter National Bar Association and 

the Florida Association for Women Lawyers Luncheon 12:30 p.m.— 2:00 p.m. 
Family Law Rules Committee 9:00 a.m.— 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by the 

Media & Communications Law Committee 3:30 p.m.— 5:30 p.m. 
Florida Association for Women Lawyers, Equal Opportunities Law Section and the 

Virgil Hawkins Florida Chapter National Bar Association 12:30 p.m.— 2:00 p.m. 
Florida Council of Bar Executives 10:00 a.m.—12:00 p.m. 
General Assembly 10:00 a.m.-12:00 p.m. 
General Practice, Solo and Small Firm Section 
* Executive Council 2:00 p.m.— 6:00 p.m. 
* Executive Council Working Lunch 12:30 p.m.— 2:00 p.m. 
* Tradition of Excellence Award Reception 6:30 p.m.— 7:30 p.m. 
Government Lawyers Section-Executive Council 2:00 p.m.— 5:00 p.m. 
Government Lawyers Section/International Law Section/Out-of-State Practitioners Division Joint Reception .. 6:30 p.m.— 8:00 p.m. 
International Law Section 
* Executive Council 2:00 p.m.— 6:00 p.m. 
* International Litigation & Arbitration Committee 10:00 a.m.-11:00 a.m. 
* Luncheon 12:00 p.m.— 2:00 p.m. 
International Law Section/Government Lawyers Section/Out-of-State Practitioners Division Joint Reception .. 6:30 p.m.— 8:00 p.m. 
Judicial Evaluation Committee 2:00 p.m.— 4:00 p.m. 
Judicial Nominating Procedures Committee 8:00 a.m.-10:00 a.m. 
Labor and Employment Law Certification Committee 1:00 p.m.— 3:00 p.m. 
Law Related Education Committee 2:00 p.m.— 4:00 p.m. 
Lawyer Referral Service Committee 2:00 p.m.— 5:00 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 5:00 p.m. 
Masters Seminar on Professional Ethics 2004 presented by the Professional Ethics Committee 10:00 a.m.-12:00 p.m. 
McGrane’s Comedy and Casino Night sponsored by the Young Lawyers Division & LexisNexis 8:00 p.m.—11:00 p.m. 
Media & Communications Law Committee 10:30 a.m.—12:30 p.m. 
Member Benefits Committee 8:00 a.m.—10:00 a.m. 
Message Center sponsored by United States Process Serving Corporation 8:00 a.m.— 5:00 p.m. 
Military Affairs Committee 2:00 p.m.— 4:00 p.m. 
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"@ Schedule 


Friday, June 25 
New Trial Techniques in the Modern Courtroom seminar presented and 

Out-of-State Practitioners Division-Executive Council 4:30 p.m.— 6:00 p.m. 
Out-of-State Practitioners Division/International Law Section/Government Lawyers Section Joint Reception... 6:30 p.m.— 8:00 p.m. 
Practice Management & Development Section-Executive Council ..............ccccccccsescesessesesessesseseeseeseeseeseavenees 8:00 a.m.—10:00 a.m. 
Standing 10:30 a.m.-12:30 p.m. 
Public Interest Law Section 
9:00 a.m.-11:00 a.m. 
Quality of Life & Career in the 21st Century: The Emerging Paradigm seminar presented by the 

Refreshment Center sponsored by THOMSON WeSt ............c:ecsssesessesesseseseseseeseseesestencsssucsssneasaveussensevsusaeanceeenees 8:00 a.m.— 3:00 p.m. 
10:30 a.m.-12:30 p.m. 
Senior Life Insurance Settlements ... A New Revenue Source for the Legal Profession seminar 

presented and sponsored by The Life Settlement Alliance ..........c.cccccscccssssssesescsesesesesceescscscsestsceeeeeeeeseneseseeres 2:00 p.m.— 5:00 p.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. ........cccccscsesescsssesessssscsescstscstscsesescecaeeseees 8:00 a.m.— 5:00 p.m. 


“So You Want to Represent a Kid”: Everything You Always Wanted to Know About 
Advocating for Children seminar presented in the President's Showcase by 


the Public Interest Law Section and Family Law Section... ccesesesesessseecensnsessessseseseseacsescecsceeecsneceneeenens 2:00 p.m.— 5:15 p.m. 
7:30 a.m.— 5:00 p.m. 
Trial Lawyers Section 
12:00 p.m.- 2:00 p.m. 
Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women Lawyers, and 

Young Lawyer's Division Moot Court Competition—Final 8:00 a.m.—10:00 a.m. 
50-Year Members & Awards Luncheon presented by the Young Lawyers DIVISION ..........:cccseseeesesreseeteseeeneeess 12:30 p.m.— 2:00 p.m. 

Saturday, June 26 
Advanced Cross-Examination: How to Dominate a Courtroom seminar sponsored by 

Fishing Tournament sponsored by Venture Marine, INC. ...........cessesssesessesssessssessseeseessssesessssseseessesseseeeeessesenneess 8:00 a.m.-12:00 p.m. 
The Florida Bar Registration Desk/Information 8:00 a.m.—10:00 a.m. 
Virgil Hawkins Florida Chapter of National Bar Association Meeting ...........ccccccecsesesseseeesssesseeeensseeseseeesteeneenenees 8:00 a.m.— 4:00 p.m. 
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‘e Howto Register 


Last date for mailing registrations to Tallahassee 
is 6/7/04 


All tickets must be picked up on-site at The Florida 
Bar registration desk in the Mizner Center 


$225 Early Bird Registration Fee 
(postmarked by 6/4/04) 


$300 Regular & On-Site Registration Fee 
(postmarked 6/5 or after) 


Register online at www.flabar.org 


NEW! 


Registrations received by “FAX” must be paid by 
credit card (Fax Number: 850/561-5612). 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you to: 

¢ Receive convention tote bag 

¢ Attend seminars Wednesday - Saturday. Only one 
seminar per timeframe can be selected. Registration 
fee is not transferable to any other seminar location. 
Other registration fees are not applicable to annual 
meeting seminars. 

¢ Accrue certification/CLE credit for seminars 


¢ Bid on hotel packages at silent auction 

¢ Be eligible for special prize drawings 

¢ Receive two free drink tickets for All Member 
Reception 

Enjoy Continental Breakfast — Thursday & Friday 
Hear Discussion with the Florida Supreme Court 
Receive Annual Meeting T-shirt (one per registrant) 
Receive Annual Meeting Lapel Pin (one per registrant) 


Payment of a registration fee is not required to: 

e Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets (two per event) 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or faxed 
on or before 6/4/04 

¢ Refund of registration fee less $50 if postmarked or 
faxed 6/5/04 - 6/18/04 

¢ No refund for requests postmarked or faxed on or 
after 6/18/04 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked after 6/7/04 


No telephone cancellations can be accepted 


McGrane’s = pont mss! = 


Let the gaming begin! 
sponsored by 


THE YOUNG LAWYERS DIVISION 
and 


LexisNexis” | 


Annual Dinner & Show 
Friday, June 25, 2004 8:00 p.m. — 11:00 p.m. 


Clip your first chip coupon on page 1 


Florida 
LAWYERS 


Mutual 


Insurance Company 


Sponsor of the 
2004 Annual Meeting T-shirts 
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The Florida Bar Annual Meeting Registration Form 


June 23-26, 2004 Baton Raton Resort& Club 
Ple Fax 
Ase "9, 
Register online at www.flabar.org a,trones Seng 
Instructions: Please read registration information on page 20 before detaching and completing this form. “h Paget 


(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
DO NOT MAIL after June 7, 2004 


Registration Information 


Florida Bar # (Required) Full registration fee required to attend seminar(s). 
Please select one seminar per timeframe. (See next 
page for registration fee information 


First Name MI 


Last Name 


Wednesday, June 23 


Name on name badge 
() 600 Marketing Ethically (2:00-4:50) 


Mailing Address 


Thursday, June 24 


Suite/Apt. Q 700 Florida Law Update (7:55-3:50) 
City State QO) 701 International Litigation Update (8:45-4:15) 
: (J 702 Masters Seminar on Professionalism (8:30-11:30) 

Zip Code 

OY 703 Overcoming Juror Bias (8:30-11:30) 
(Area Code) Telephone Number (____) OQ 704 Making Money the Prepaid Way (9:00-12:30) 
(Area Code) Fax Number ( ) ) 705 Writing Tips for the 21st Century (2:00-5:00) 

() 706 Aging Parents: What All Attorneys Need to Know for 
Their Parents (2:00-5:45) 
Last Name 

Friday, June 25 
Name on name badge (J 800 Advance Topics in Health Care: An Update 

(8:20-12:05) 

City State (J 801 Addressing Predatory Lending Abuse (8:30-4:50) 


If you have special needs addressed by (J 802 New Trial Techniques in the Modern Courtroom 


the Americans with Disabilities Act, please (8:30-11:30) 
call Ricky Libbert at (850) 561-5613. 1 803 2004 Masters Seminar on Professional Ethics 


(10:00-12:00) 


) 804 Quality of Life & Career in the 21st Century 
(10:30-12:30) 


(J 805 Senior Life Insurance Settlements . . . (2:00-5:00) 
LJ 806 “So You Want to Represent a Kid” (2:00-5:15) 


(J 807 1stAmendment and the U.S. Supreme Court 
(3:30-5:30) 


In case of emergency Saturd J 26 
aturday, June 


(J 900 Advanced Cross-Examination: How to Dominate a 
Day Telephone Courtroom (8:30-4:00) 


Name 


Evening Telephone 


i Don’t forget to complete the following page Sa 
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Attorney # Name 


Registration Fees Register online at www.flabar.org 


Early Bird Registration Fee 
(postmarked by 6/4/04) (100) $225 
Regular & On-Site Registration Fee 
(postmarked 6/5 or after) (101) $300 


Tic ke te d Ev ent Ss Registration Fee Covers 


CLE Seminars (one per e All Member Reception 
timeframe) (two drink tickets) 


Discussion with the Silent Auction 
Luncheons Florida Supreme Court Exhibitor Prize Drawings 


Family Law Section - Wednesday | 300 $35.00 Convention Tote Gag Continental Breakfast- 
includes1.98 tax Convention T-shirt Thursday & Friday 


Judicial Luncheon — Thursday 400 $32.00 aden Lapel Pin 


includes 1.81 tax 


Business Law Section —- Thursday | 401 $32.00 


includes 1.81 tax 
International Law Section — Friday | 500 $35.00 Meth od of P ay men £ 


includes 1.98 tax 


() Check if you are a judge. 


Judges are exempt from registration fee. Seminar tickets are 
not transferable. 


Events Code Price 


Return completed form and payment to: 


Selig |. Goldin — Friday 501 $35.00 Annual Meeting 
includes 1.98 tax The Florida Bar 
Elder Law Section — Friday 502 $35.00 651 E. Jefferson Street 


includes 1.98 tax Tallahassee, FL 32399-2300 


Eq. Opp. Law Sec., FAWL & 


VHFCNBA - Friday | _— “Faxed” registrations must be paid by credit card. 
includes 1.98 to Fax Number: 850/561-5612 (Fax both pages) 


Trial Lawyers Chester 
Bedell Memorial — Friday $35.00 
includes 1.98 tax 
50-Year Member/YLD — Friday $35.00 L) Check enclosed (check # ) made payable 

ee to: The Florida Bar 


Please check one: 


Social Event 


McGrane’s Comedy & Casino _} Credit Card (The Florida Bar Accepts Only Mastercard 
Night — Friday $59.00 or Visa) 


includes 3.34 tax 
MASTERCARD VISA 


Sports Event 
Fishing Tournament — Saturday $100.00 


includes 5.66 tax 


Card No. 


Public Service Event 

YLD Public Service Project — 
Broward Children’s 
Center — Saturday 


Expiration Date 


MO YR 


Signature (credit card registrations only) 


Ticket(s) Total $ 


Special Needs 
$ Dietary Restrictions (if any): 


Registration Total 


Ticket(s) Total $ 


Total Amount Due $ 
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evant. Luxuries are not always “nec- 
essary”; however, for tax purposes, 
they often are deductible.’ Interest- 
ingly, according to the child support 
statute, ordinary and necessary ex- 
penses must be “required” to pro- 
duce the relevant income. The word 
“required” is not typically used in 
tax law in relation to expenses and 
seems redundant with the term 
“necessary.” 

Whatever the words mean for 
family law, large amounts of deduct- 
ible expenses for income tax pur- 
poses are not “ordinary and neces- 
sary,” but are nevertheless 
deductible. For example, IRC §179 
permits most businesses to “ex- 
pense” up to $100,000 of capital ex- 
penditures annually. Such rapid ex- 
pensing of assets reduces the 
after-tax cost of those assets and 
thus promotes investment and em- 
ployment. However, §179 is not 
grounded on being “ordinary and 
necessary” and thus not deductible 
for family law purposes. Neverthe- 
less, §179 costs are tax deductible 
and are thus certain to be part of 
any initial calculation of business 
income. 

Additionally, Congress recently 
enacted §168(k), which allows a 
business to deduct 30 percent of the 
adjusted basis of specified property. 
Because §168 is grounded—for tax 
purposes—on the expenditure being 
“ordinary and necessary,” this accel- 
eration would seem to qualify as a 
deductible expense for family law 
purposes. This definitely allows for 
some manipulation and may impact 
the decision of whether the business 
makes a §179 election. 

Spouses seeking family support 
have the task of showing that “ordi- 
nary and necessary” expenses, as 
defined for tax purposes, are not 
necessarily “ordinary and necessary 
expenses required to produce in- 
come” for family law purposes. Of 
course, many are; however, many 
are not. While this should not be 
difficult, it does require a familiar- 
ity with tax terminology by both the 
family law practitioner and the 
court, or, at the very least requires 
the use of a forensic accountant— 
often an expensive item. 


For example, a husband/father 
(HF) with a sole proprietorship has 
many opportunities to manipulate 
income. They largely overlap with 
well-known tax planning tech- 
niques. If HF knows of a planned 
dissolution two or three years in 
advance, he can diminish his poten- 
tial family support responsibilities 
... particularly if wife/mother (WM) 
is unaware of the plans. 

Through accelerated depreciation, 
renovation expenses, accelerations 
of receipts to early years, and defer- 
ral of receipts to years following the 
dissolution, HF can eliminate a 
large portion of his income from the 
sole proprietorship. This can be 
coupled with an investment in un- 
der-performing assets and deferred 
annuities. This plan will provide 
short-term tax savings; plus, if the 
years become the base period, it 
would also save substantial family 
support obligations. A good-faith 
disclosure of income will be substan- 
tially lowered, as will be a good faith 
list of assets. To the extent the ex- 
pensed or under performing assets 
are leveraged, liabilities can be 
greater than the assets’ stated 
value. All this can present a poor fi- 
nancial picture. A forensic accoun- 
tant, particularly one with signifi- 
cant tax law knowledge, should be 
able to attack most of these manipu- 
lations. But will WM be able to af- 
ford the forensic accountant? Will 
her attorney know to hire one? Will 
her attorney understand the issues 
sufficiently to explain them to the 
court? Will the court understand 
their arguments? 

Surely this manipulation occurs 
and surely many spouses success- 
fully overcome the manipulations. I 
suspect, however, most do not. The 
upside for husband is large: lower 
taxes—35 percent at the margin— 
and lower family support obliga- 
tions—perhaps 50 percent at the 
margin, while the downside of the 
manipulations is small. In the 
worst-case scenario, husband will 
likely succeed at the tax savings and 
in at least some family savings. This 
produces an important ethical issue 
for business and tax attorneys, most 
of whom are probably not sophisti- 


cated family law practitioners. Di- 
vorce planning may produce a 
greater return than does tax plan- 
ning, hence, the failure to at least 
inquire into the status of a marriage 
would seem to be malpractice for 
attorneys constructing a business 
plan. While many of the family law 
planning techniques may overlap 
with those used for tax planning, 
they must be tailored to the client 
and their needs. 

© C corporations. C corporations 
are taxpayers: they pay taxes on in- 
come at up to 34 percent.'® Share- 
holders are again taxed on corporate 
income upon distribution.’ How- 
ever, undistributed income—re- 
tained earnings—is not included in 
shareholder income. This double 
taxation has resulted in most eli- 
gible corporations electing to be 
treated as S corporations (discussed 
later). Nevertheless, many C corpo- 
rations exist, and they prompt spe- 
cial issues for family law purposes. 
Therefore, only dividends should 
constitute income for family law 
purposes. For financial accounting, 
it would be income if consolidated 
financial statements were appropri- 
ate, but since the Florida statute 
specifically includes “dividends,” 
any inclusion of retained earnings 
would be incorrect. 

Until recently, the double taxation 
of C corporation earnings consti- 
tuted a sufficient reason for most 
businesses to avoid the status. The 
2003 reduction in the dividend tax 
rate to 15 percent changes the 
analysis. The total federal tax on C 
corporate earnings will now be ap- 
proximately 44 percent.'’ The top 
tax rate on S corporate earnings is 
36 percent. But undistributed S cor- 
porate earnings are subject to cur- 
rent, rather than deferred tax, while 
the excess C corporate tax is de- 
ferred until distribution. Addition- 
ally, S corporate retained earnings 
are probably income for family law 
purposes, particularly if the share- 
holder/spouse has control over the 
distribution timing. C corporate re- 
tained earnings, however, are not 
income for family law purposes un- 
til distribution. Plus, to the extent 
C corporate retained earnings result 
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in share appreciation, they may 
never count as family law income." 

Proper comparison between the 
two corporate formats thus involves 
the total of government and family 
“taxes.” For S corporations, the to- 
tal “tax” could realistically approach 
two-thirds—36 percent federal plus 
a comparable amount for child sup- 
port and alimony. For C corpora- 
tions, the total “tax” is more likely 
limited to the 44 percent govern- 
ment tax.”? Hence what has, until 
recently, been a high taxed entity, 
may now be viewed as a moderately 
taxed entity, when considering fam- 
ily law consequences. 

¢ Partnerships, LLCs, and joint 
ventures. For federal tax purposes, 
partnerships are “pass through” 
entities; hence, they pay no tax. Like 
S corporation shareholders, part- 
ners pay tax on their distributive 
share of partnership income.”' Lim- 
ited liability companies follow fed- 
eral tax laws but state corporate 
laws; hence, they are partnerships 
for tax purposes and corporations 
for limited liability purposes. Simi- 
larly, joint ventures are partner- 
ships for federal tax purposes. As a 
result, each partner or LLC mem- 
ber will have his/her share of prof- 
its appear on the appropriate tax 
forms.” Probably, these tax forms 
will constitute the preliminary de- 
termination of income for family law 
purposes. Anecdotal evidence sug- 
gests that most litigants will neither 
seek nor consent to income amounts 
other than those appearing on the 
relevant tax returns. This is prob- 
ably unfair. 

As with S corporations, legitimate 
questions arise regarding the inclu- 
sion of undistributed partnership 
income in family law’s definition of 
income. The funds are not actually 
available for support, and they may 
not even be effectively available. For 
example, the partners may elect to 
retain profits for use in funding 
capital improvements. Such choices 
and elections affecting the determi- 
nation and the timing of income oc- 
cur at the entity rather than the 
individual level. Thus, the indi- 
vidual partner/spouse may have no 
real power to seek current or even 
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near-term distributions of retained 
profits. Hence, questioning and un- 
doing such deferrals are arguably 
unfair considering that the owner/ 
spouse may not be responsible for 
them. Nevertheless, most authori- 
ties would likely argue that the re- 
ported taxable income is indeed the 
correct amount of family law in- 
come. 

Partnerships involve additional 
complications. S corporations allo- 
cate income proportionately among 
shareholders—each share is en- 
titled to the same portion of income 
or loss. Partnerships, however, may 
specially allocate items of income or 
loss among various partners incon- 
sistent with their proportionate 
share of “ownership.” A partner’s 
reported distributive share of in- 
come may be artificially low because 
of such special allocations of income 
or deductions, gains or losses.”* Such 
special allocations will be reported 
on tax returns and will have “sub- 
stantial economic effect” in the mid 
to long run; however, in the short 
run, such allocations can be very 
distorting. As a result, the opportu- 
nities for manipulation increase 
exponentially. Hence, with compe- 
tent planning, a partner/spouse may 
have little family law “income from 
partnerships,” although he may 
have a large increase in wealth from 
partnerships. 

Attacking the manipulations, al- 
beit a formidable task, is a realistic 
task for the IRS. However, attack- 
ing the permissible manipulations 
for family law purposes is probably 
beyond the capabilities of most fam- 
ily law practitioners and even many 
“experts.” 

e Trusts. For state law purposes, 
a trust is a trust. However, for tax 
purposes, a trust comes in two main 
varieties: simple and complex. 

Asimple trust requires all income 
to be distributed annually to the 
beneficiaries. Still, the trust may 
have insufficient liquidity for distri- 
butions. The legal requirement of 
distributions has the effect of the 
beneficiaries being taxed; it does not 
have the effect of actually forcing 
the distributions to be made. Re- 
quired distributions would seem to 


be income for family law purposes, 
just as they are for tax purposes, 
regardless of whether they actually 
occur. For child support purposes, 
undistributed income would seem to 
constitute income from a trust; and, 
for alimony purposes, such undis- 
tributed income would be arguably 
available.” Practically, family law 
litigants will begin with reported 
income for tax purposes, which 
would include the undistributed 
amounts. That seems unfair if the 
spouse is not responsible for the lack 
of a distribution. But, not including 
such amounts would be similarly 
unfair if they were indeed respon- 
sible. 

Complex trusts are akin to C cor- 
porations: They are not “pass 
through” entities. Instead, they are 
themselves taxpayers. Hence, much 
of the analysis applicable to C cor- 
porations is also applicable to com- 
plex trusts. For tax purposes, accu- 
mulated income in a complex trust 
is not taxed to the beneficiaries and 
would not appear on their tax re- 
turns.”° Whether it would constitute 
income from a trust for child sup- 
port purposes is problematic. For 
accrual accounting, the trust would 
have an obligation to the beneficiary 
(at least to the extent future distri- 
butions were nondiscretionary) and 
the beneficiary would have a receiv- 
able. Accumulations, in that sense, 
constitute income even though they 
provide no liquidity—they do pro- 
vide an accession to wealth. This is 
different from the treatment of re- 
tained earnings in a C corporation, 
which do not legally belong to spe- 
cific shareholders and may never be 
distributed to them. 

Money is fungible, which means 
even nonliquid wealth increases ef- 
fectively free up other liquid assets 
because they provide some assur- 
ance such other assets will eventu- 
ally be replaced. As stated earlier, 
the use of the word “from” in the 
child support statute, likely refers 
both to the cash and accrual meth- 
ods of accounting. Hence, it logically 
includes accumulated income in a 
complex trust, which provides an 
increase in wealth and frees up liq- 
uid assets. But is this fair? Arguably, 
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since the specific items of income 
are not received by or available to 
the beneficiary spouse, they should 
not be included as income for fam- 
ily law purposes simply because 
they provide greater liquidity or se- 
curity. 

For alimony purposes, the analy- 
sis is a bit different. Accumulated 
income is not available to the ben- 
eficiary spouse and thus should not 
constitute income. That means child 
support income and alimony income 
may be different figures—a nontra- 
ditional, troubling, and complex 
situation. In any event, undistrib- 
uted income of a complex trust will 
not appear on the _ spouse/ 
beneficiary’s tax return. As a prac- 
tical matter, what appears on the 
spouse/beneficiary’s tax returns will 
likely form the initial determination 
of income for child support or ali- 
mony purposes. This would include 
distributions of income from prior 
years as well as distributions of cur- 
rent income. 

Requiring a beneficiary/spouse to 
include undistributed (and nontax- 
able) income is arguably fair; how- 
ever, if that were the case, the 
spouse should not again include it 
in the year of ultimate distribu- 
tion—when it will indeed be taxable 
and thus appear on tax returns. In 
a particularly unfair scenario, a 
spouse/beneficiary may include his 
undistributed share of income as an 
asset in the years prior to distribu- 
tion—and thus pay additional child 
support or alimony. Then, in the year 
of actual distribution, he may again 
include the same item as income, 
again paying additional child sup- 
port or alimony because of the same 
item. Unfortunately, this double- 
dipping scenario is probably com- 
mon in cases involving complex 
trusts. 

e Estates. Estates are a form of 
complex trust. They permit some 
post-death divorce planning oppor- 
tunities. To the extent child support 
and alimony income is a function of 
the cash method—income received 
or available—items earned by an 
estate in administration would not 
seem to be income to the beneficiary 
spouse. Such a spouse may have sig- 


nificant influence over the timing of 
distributions from an estate even if 
he or she were not the executor. 

¢ Foreign entities. To the extent a 
spouse has offshore interests, the 
accounting issues can be complex. 
Not only do foreign tax rules differ 
from those of the United States, but 
accounting principles and rules also 
differ. What constitutes income in 
this country is confusing enough. 
What is income for foreign entities 
varies from jurisdiction to jurisdic- 
tion and thus the room for confusion 
(and resulting manipulation) in- 
creases with the number of foreign 
investment opportunities. U 


1 See Canakaris v. Canakaris, 382 So. 
2d 1197, 1201 (Fla. 1980). 

2 Fa. Stat. §61.30(2)(a) (2003). 

3 Fra. Fam. L. R. P. 12.285(d)(1) (2003) 
requires the filing of a financial affida- 
vit in conformity with Fa. Fam. L. R. P. 
Form 12.902(b) [“short form affidavit”], 
or Fra. Fam. L. R. P. Form 12.902(c) 
(“long form affidavit”], depending on the 
parties’ gross annual income. 

* This includes the lack of a designa- 
tion that the method for family law pur- 
poses must be the same as tax or finan- 
cial accounting purposes. 

5 Under the accrual method, income 
exists when earned, whether paid or not. 

6 Under the cash method, income ex- 
ists when received, whether earned or 
not. 

7 Acceleration and deferral of income 
are commonly used tax planning tech- 
niques. Manipulation is a strong but 
accurate word to describe them. 

8 For purposes of filling out the finan- 
cial affidavit, only current year “income” 
and “assets” are used. However, the 
court has discretion to look at previous 
years if it desires. 

Stat. §61.075(a)(4) (2003) lists 
among marital assets: “All vested and 
nonvested benefits, rights, and funds 
accrued during the marriage in retire- 
ment, pension, profit sharing, annuity, 
deferred compensation, and insurance 
plans and programs.” 

10 Stat. §61.30(1)(a). In addition, 
a judge may deviate more than five per- 
cent from the guideline amount with 
written reasons. Id. 

| The Internal Revenue Code uses the 
phrase “ordinary and necessary” at least 
13 times, most prominently in §162, 
dealing with business expenses, and 
§212, dealing with production of income 
expenses. 

 E.g., Deputy v. Dupont, 308 U.S. 488, 
495 (1940). 

18 Treas. Reg. §1.461-1(a)(1) requires 
capitalization of expenditures with lives 
extending substantially beyond the end 
of the current year. 


| Welch v. Helvering, 290 U.S. 111, 113 
(1933). 

5 A plush office and first-class travel 
might be viewed as a luxury and not 
necessary to most people. However, such 
expenses would typically be deductible 
for tax purposes if related to income pro- 
duction. 

6 T.R.C. §11(2003) . 

7 TL.R.C. §1(h) (2003). The tax rate on 
distributions (dividends) is 15 percent. 

'S The 44 percent comprises a tax of 34 
percent at the corporate level and an 
additional tax of 15 percent on dividends 
at the shareholder level. The total is less 
than 49 percent because the shareholder 
tax is a function of the corporate tax. 

'° It is possible category 14 may include 
this, since it deals with recurring gains 
from property. 

20 Tf the C corporation were to pay divi- 
dends, however, additional federal tax 
would be owed on the amount distrib- 
uted. In addition, such dividends would 
constitute income for family law pur- 
pose, resulting in greater potential ali- 
mony and child support. The textual 
statement is nevertheless correct be- 
cause, when used for planning purposes, 
the C corporation would be unlikely to 
pay dividends during a period of alimony 
or child support risk. 

21 T.R.C. §702 (2003). 

2 Form K-1. 

*3 T.R.C. §704(b)(2) (2003) permits spe- 
cial allocations of income, deductions, 
and other items to particular partners. 
Such allocations could potentially result 
in a partner/spouse being allocated a 
larger portion of deductions and a 
smaller portion of income than his own- 
ership percentage might appear to jus- 
tify. To be respected, allocations must 
satisfy complicated substantial eco- 
nomic effect rules. 

24 The substantial economic effect regu- 
lations are the most complicated area 
of U.S. tax law. Their use can hugely af- 
fect a partner’s income in the short run. 
Treas. Reg. §1.704-1(b)(2). 

25 Arguably, such items might not be 
available, as required by Fa. Star. 
§61.08 (2003). 

6 T.R.C. §662 (2003). 
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ome view the Internet as an 
abandoned warehouse filled 
with free pictures, music, 
video, and text files fixed on 
a hard disk somewhere out there in 
cyberspace. Granted, some files are 
not protected by copyright law be- 
cause the material contained in 
them has entered the public do- 
main. In some instances, the use of 
certain files may constitute a fair 
use.' On the other hand, the use and 
sharing of other files may lead to 
severe civil and criminal penalties.” 
This article sets forth the current 
status of the law regarding peer-to- 
peer (“P2P”) file sharing over the 
Internet after reviewing the gen- 
eral historical principles of direct 
and indirect copyright infringe- 
ment.’ The scope is limited to the 
copyright laws of the United States. 
Wherever possible, Florida cita- 
tions have been used to illustrate 
the general principles of copyright 
law. 


The Copyright Act 
Pursuant to 17 U.S.C. §102: 


(a) Copyright protection subsists . . . in 
original works of authorship fixed in 
any tangible medium of expression, now 
known or later developed, from which 
they can be perceived, reproduced, or 
otherwise communicated, either di- 
rectly or with the aid of a machine or 
device. Works of authorship include the 
following categories: 

(1) literary works; 

(2) musical works, including any ac- 
companying words; 

(3) dramatic works, including any 
accompanying music; 

(4) pantomimes and choreographic 
works; 

(5) pictorial, graphic, and sculptural 
works; 
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P2P File Sharing: Direct 
and Indirect Copyright Infringement 
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Intent or knowledge 
is not an element of 


infringement and even 
an innocent infringer is 


liable.Innocence is 
significant to a trial 
court only when it 
assesses Statutory 
damages. 


(6) motion pictures and other audio- 
visual works; 

(7) sound recordings; and 

(8) architectural works. 
(b) In no case does copyright protection 
for an original work of authorship ex- 
tend to any idea, procedure, process, 
system, method of operation, concept, 
principle, or discovery, regardless of the 
form in which it is described, explained, 
illustrated, or embodied in such work. 


Pursuant to 17 U.S.C. §106, and 
subject to the exceptions set forth 
in §§107 through 121, the owner of 
copyright has the “exclusive rights 
to do and to authorize any of the 
following: 


(1) to reproduce the copyrighted work 
in copies or phonorecords; 

(2) to prepare derivative works 
based upon the copyrighted work; 

(3) to distribute copies or 
phonorecords of the copyrighted work 
to the public by sale or other transfer 
of ownership, or by rental, lease, or lend- 
ing; 


(4) in the case of literary, musical, 
dramatic, and choreographic works, 
pantomimes, and motion pictures and 
other audiovisual works, to perform the 
copyrighted work publicly; 

(5) in the case of literary, musical, 
dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or 
sculptural works, including the indi- 
vidual images of a motion picture or 
other audiovisual work, to display the 
copyrighted work publicly; and 

(6) in the case of sound recordings, 
to perform the copyrighted work pub- 
licly by means of a digital audio trans- 
mission. 


Direct Copyright Infringement 
and Potential Defenses 

There is little doubt that captur- 
ing copyrighted videos, CDs, works 
of art, and/or books to digital files 
constitutes the fixing of those works 
in a tangible medium of expression 
which can be perceived, reproduced, 
or otherwise communicated, either 
directly or with the aid of a machine 
or device. There is equally little 
doubt that P2P sharing of these 
files over the Internet, without the 
owner’s consent or otherwise per- 
mitted under copyright law, consti- 
tutes copyright infringement by 
those directly involved. 

In Playboy Enterprises, Inc. v. 
George Frena, d/b/a/ Techs Ware- 
house BBS Systems and Consulting, 
and Mark Dyess, 839 F. Supp.1552 
(M.D. Fla. 1993), the court granted 
summary judgment for direct copy- 
right infringement against a bulle- 
tin board service (“BBS”) which al- 
legedly did not have any prior 
knowledge that its users uploaded 
and downloaded files to its server 
containing Playboy Enterprises, 
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Inc.’s pictures without plaintiff’s 
consent or other justification. Defen- 
dant BBS allegedly removed all in- 
fringing files when it was notified 
and subsequently monitored the 
server, but the court held lack of 
knowledge was not a defense. The 
court also found no merit to the 
defendant’s affirmative defenses of 
fair use. 

Generally, to prevail on a claim of 
direct copyright infringement, a 
plaintiff must establish ownership 
of a valid copyright in the work and 
copying by the defendant.’ Since di- 
rect evidence of copying is rarely 
available in a copyright infringe- 
ment action, copying may be infer- 
entially proven by showing that the 
defendant had access to the alleg- 
edly infringed work, that the alleg- 
edly infringing work is substantially 
similar to the copyrighted work,’ 
and that one of the rights statuto- 
rily guaranteed to copyright owners 
is implicated by the defendant’s ac- 
tions.® 

Intent or knowledge is not an ele- 
ment of infringement and even an 
innocent infringer is liable. Inno- 
cence is significant to a trial court 
only when it assesses statutory 
damages.’ 

A potential affirmative defense to 
a claim of direct copyright infringe- 
ment is fair use (e.g., a noncommer- 
cial educational use involving a 
teacher making a single copy of a 
poem from a large collection for cri- 
tique in class). Pursuant to 17 U.S.C. 
§107 et seq., the relevant factors to 
be considered are: 1) the purpose 
and character of the use, including 
whether such use is of a commer- 
cial nature or is for nonprofit edu- 
cational purposes; 2) the nature of 
the copyrighted work; (3) the 
amount and substantiality of the 
portion used in relation to the copy- 
righted work as a whole; and 4) the 
effect of the use upon the potential 
market for or value of the copy- 
righted work. 

Another potential affirmative de- 
fense to a claim of direct copyright 
infringement is the safe harbor pro- 
vided by the Digital Millennium 
Copyright Act (DMCA).* In 1998, re- 
sponding in part to the concerns of 


online service providers (OSPs) re- 
garding their potential liability for 
the copyright infringement of their 
users, Congress enacted a number 
of narrow “safe harbors” for copy- 
right liability. These safe harbors 
apply only to OSPs and only to the 
extent that the infringement in- 
volves four functions: transitory net- 
work transmissions, caching, stor- 
age of materials on behalf of users 
(e.g., web hosting, remote file stor- 
age), and the provision of informa- 
tion location tools (e.g., providing 
links, directories, search engines). 
Each of these functions, however, is 
narrowly defined by the statute. 

In addition to being limited to cer- 
tain narrowly circumscribed func- 
tions, the safe harbors are only 
available to entities that comply 
with a number of complex, interlock- 
ing statutory requirements includ- 
ing: 

¢ The OSP must 1) adopt, reason- 
ably implement, and notify its us- 
ers of a policy of terminating the 
accounts of subscribers who are re- 


peat infringers; and 2) accommodate 
and not interfere with “standard 
technical measures” that have been 
widely adopted on the basis of in- 
dustry-wide consensus. 

e The OSP must designate a 
“copyright agent” to receive notices 
of alleged copyright infringement, 
register the agent with the Copy- 
right Office, and place relevant con- 
tact information for the agent on its 
Web site. 

¢ The OSP must, upon receiving 
a notification of infringement from 
a copyright owner, expeditiously re- 
move or disable access to the in- 
fringing material (“notice and 
takedown”). 

e¢ The OSP must not have known 
about the infringement, or been 
aware of facts from which such ac- 
tivity was apparent (i.e., a “blind 
eye” approach misses the safe har- 
bor). 

¢ The OSP must not receive a di- 
rect financial benefit from infring- 
ing activity, in a situation where the 
OSP controls such activity. 
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The aforementioned Playboy case 
was decided prior to the passage of 
these safe harbor provisions. Defen- 
dant BBS, in the Playboy case, may 
have qualified for a safe harbor had 
the act been in effect at the time the 
case was decided.° 

Liability pursuant to the United 
States copyright laws can in some 
circumstances extend to those who 
were indirectly involved in the in- 
fringing activity. 


Contributory 
Copyright Infringement 

In Cable/Home Communication 
Corp. v. Network Prods., Inc., 902 F. 
2d 829 (11th Cir. 1990), defendants 
committed contributory copyright 
infringement by helping to create, 
promote, distribute, and import for 
financial gain various pirate com- 
puter software chips and devices, 
which enabled display of plaintiffs’ 
programming intended for their 
paying subscribers by disrupting 
the functioning of their copyrighted 
computer program designed to 
scramble satellite transmissions. 
The court defined the elements of 
contributory copyright infringement 
as follows: “Contributory infringe- 
ment necessarily must follow a find- 
ing of direct or primary infringement. 
This court has stated the well-settled 
test for a contributory infringer as ‘one 
who, with knowledge of the infring- 
ing activity, induces, causes or mate- 
rially contributes to the infringing 
conduct of another. ... Furthermore, 
our court explicated that the standard 
of knowledge is objective: ‘Know, or 
have reason to know. (citations omit- 
ted)”!° 


Vicarious Copyright 
Infringement 

A person will be liable for vicari- 
ous infringement if he has the right 
and ability to supervise infringing 
activity and also has a direct finan- 
cial interest in same. In order to 
prove a vicarious infringement 
claim, a copyright owner must es- 
tablish the following elements: 1) 
some act of direct infringement (by 
end-users, for example); 2) that the 
defendant had the right or ability 
to control the direct infringer; and 
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3) that the defendant derived a di- 
rect financial benefit from the direct 
infringement." 

The concept of vicarious copyright 
liability was developed in the Sec- 
ond Circuit as an outgrowth of the 
agency principles of respondeat su- 
perior. The landmark case on vicari- 
ous liability for sales of counterfeit 
recordings is Shapiro Bernstein and 
Co. v. H. L. Green Co., 316 F. 2d 304 
(2d Cir. 1963). In Shapiro, the court 
was faced with a copyright infringe- 
ment suit against the owner of a 
chain of department stores where a 
concessionaire was selling counter- 
feit recordings. Noting that the nor- 
mal agency rule of respondeat su- 
perior imposes liability on an 
employer for copyright infringement 
by an employee, the court endeav- 
ored to fashion a principle for en- 
forcing copyrights against a defen- 
dant whose economic interests were 
intertwined with the direct 
infringer’s, but who did not actually 
employ the direct infringer. 

The Shapiro court looked at the 
two lines of cases it perceived as 
most clearly relevant. In one line of 
cases, the landlord-tenant cases, the 
courts had held that a landlord who 
lacked knowledge of the infringing 
acts of its tenant and who exercised 
no control over the leased premises 
was not liable for infringing sales 
by its tenant.” 

In the other line of cases, the so- 
called “dance hall cases,” the opera- 
tor of an entertainment venue was 
held liable for infringing perfor- 
mances when the operator (1) could 
control the premises and 2) obtained 
a direct financial benefit from the 
audience who paid to enjoy the in- 
fringing performance.'* 

From those two lines of cases, the 
Shapiro court determined that the 
relationship between the store 
owner and the concessionaire in the 
case before it was closer to the 
dance-hall model than to the land- 
lord-tenant model. It imposed liabil- 
ity even though the defendant was 
unaware of the infringement. 
Shapiro deemed the imposition of 
vicarious liability neither unduly 
harsh nor unfair because the store 
proprietor had the power to cease 


the conduct of the concessionaire, 
and because the proprietor derived 
an obvious and direct financial ben- 
efit from the infringement." 

The test was more clearly articu- 
lated in Gershwin Publishing Corp. 
v. Columbia Artists Management, Inc., 
443 F.2d 1159 (2d Cir.), a later Sec- 
ond Circuit case, as follows: “[E]ven 
in the absence of an employer-em- 
ployee relationship one may be vicari- 
ously liable if he has the right and 
ability to supervise the infringing 
activity and also has a direct finan- 
cial interest in such activities.” 

e The Betamax Defense 

In Universal City Studios v. Sony, 
464 U.S. 417 (1984) (a.k.a. the 
“Betamax case”), a case brought by 
the movie industry to ban the Sony 
Betamax VCR, the Supreme Court 
found that contributory infringe- 
ment liability could not reach the 
manufacturer of a device that is “ca- 
pable of substantial noninfringing 
use.” In that case, the Supreme 
Court found that the VCR was ca- 
pable of several noninfringing uses, 
including the time-shifting of tele- 
vision broadcasts by home viewers. 
In the Betamax case, the Supreme 
Court adopted a standard that asks 
whether the technology is “merely 
capable” of substantial 
noninfringing uses. 


Indirect Liability and 
Software Developers 

The Napster Case 

In A&M Records v. Napster, 239 
F.3d 1004 (9th Cir. 2001), the music 
industry plaintiffs admitted that 
Napster did not, itself, make or dis- 
tribute any of their copyrighted 
works. Instead, they argued that 
Napster was liable for contributory 
and vicarious infringement. Based 
on these theories, the plaintiffs con- 
vinced a federal district court to 
grant a preliminary injunction 
against Napster. That ruling was 
appealed and affirmed by the Ninth 
Circuit Court of Appeals. In its Feb- 
ruary 12, 2001, opinion, the Ninth 
Circuit rejected each of Napster’s 
proposed defenses. 

Turning first to contributory in- 
fringement, the Ninth Circuit up- 
held the lower court’s findings: 
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e Direct Infringement: At least some 
Napster users are direct infringers, be- 
cause they distributed and reproduced 
copyrighted music without authoriza- 
tion. 

¢ Knowledge: Napster had actual 
knowledge of infringing activity, based 
on internal company emails and the list 
of 12,000 infringing files provided by the 
RIAA. Moreover, Napster should have 
known of the infringing activity, based 
on the recording industry experience 
and downloading habits of its executives 
and the appearance of well-known song 
titles in certain promotional screen 
shots used by Napster. 

e¢ Material Contribution: Napster 
provided the “site and facilities” for the 
directly infringing conduct of its users. 


The Ninth Circuit also endorsed 
the lower court’s vicarious infringe- 
ment analysis: 

¢ Direct Infringement: At least some 
Napster users are direct infringers, be- 
cause they distributed and reproduced 
copyrighted music without authoriza- 
tion. 

e Right and Ability to Control: 
Napster has the ability to control the 
infringing activity of its users because 
it retains the right to block a user’s abil- 
ity to access its system. 

¢ Financial Benefit: Napster derived 
a financial benefit from the infringing 
activities of its users because this activ- 
ity acted as a “draw” for customers, and 
a portion of Napster’s value is derived 
from the size of its user base. 


The Ninth Circuit concluded, how- 
ever, that the lower court had not 
adequately considered the techno- 
logical limits of the Napster system 
when crafting the preliminary in- 
junction. In ordering the district 
court to revise its injunction, the 
Ninth Circuit enunciated some 
guiding principles. 

First, in order to prevent contribu- 
tory infringement, Napster was re- 
quired to take reasonable steps to 
prevent further sharing of music 
after receiving notice from a copy- 
right owner that a particular record- 
ing is being shared on its system 
without authorization. Ultimately, 
Napster voluntarily implemented a 
number of filtering mechanisms (in- 
cluding file name filters and acous- 
tic fingerprinting filters) intended to 
filter out works that were not ap- 
proved for sharing. These filters 
were never accurate enough to sat- 
isfy the district court judge, and 
Napster filed for bankruptcy before 
a trial could be held. 


Second, in order to prevent vicari- 
ous infringement, the Ninth Circuit 
declared that Napster should bear 
the burden of policing its system 
within the limits of the system. Dur- 
ing the period prior to its bank- 
ruptcy, Napster and the plaintiffs 
bitterly disagreed about what these 
monitoring obligations entailed. At 
a minimum, Napster had the duty 
to terminate users who were iden- 
tified as infringers. Beyond that, 
there was little agreement. The dis- 
agreement was never fully resolved 
by the court, since Napster ceased 
doing business while it worked on 
improving its filtering technologies. 

e The Aimster Case 

In In re Aimster Copyright Litiga- 
tion, 334 F.3d 643 (7th Cir. 2003), 
the music industry plaintiffs as- 
serted the same vicarious and con- 
tributory infringement claims that 
they did in the Napster case. They 
succeeded in obtaining a prelimi- 
nary injunction that ultimately shut 
Aimster down pending a trial on the 
merits (like Napster, Aimster went 
bankrupt before a trial could occur). 
In June 2003, the Seventh Circuit 
Court of Appeals upheld the prelimi- 
nary injunction ruling and certiorari 
was denied by the U.S. Supreme 
Court on January 12, 2004.'® 

In upholding the preliminary in- 
junction, the appeals court relied 
solely on the contributory infringe- 
ment claim. The court did not en- 
gage in the traditional contributory 
infringement analysis, instead en- 
gaging in a more general discussion 
of several relevant concepts, includ- 
ing the Betamax defense. In the end, 
the court upheld the injunction be- 
cause Aimster had 1) failed to in- 
troduce evidence of 
noninfringing uses and 2) had en- 
gaged in activities that demon- 
strated clear knowledge of infring- 
ing activities. 

With respect to the issue of knowl- 
edge, the court focused on “tutori- 
als” that specifically encouraged 
Aimster users to download popular 
copyrighted music. The court also 
was not impressed by the fact that 
Aimster network traffic was en- 
crypted, allegedly making it impos- 
sible for Aimster to know exactly 


what files were being shared by in- 
dividual end-users. In the eyes of the 
court, the steps taken by Aimster to 
avoid knowledge supported an infer- 
ence of “willful blindness.” 
Turning to the Betamax defense, 
the court concluded that Aimster 
had failed to introduce any evidence 
that the Aimster software had ever 
been used for anything other than 
infringing activity. This finding 
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alone was enough to disqualify 
Aimster from relying on the 
Betamax defense (which requires a 
showing that the technology in 
question is at least capable of a sub- 
stantial noninfringing use). 

e The Grokster Case 

MGM v. Grokster, 259 F. Supp. 2d 
1029 (C.D. Cal. 2003), involves three 
defendants: the makers of Kazaa, 
Morpheus, and Grokster. In April 
2003, the district court ruled that 
two of the defendants, StreamCast 
(maker of Morpheus) and Grokster, 
could not be held liable for contribu- 
tory or vicarious copyright infringe- 
ment. This represents the first vic- 
tory by P2P developers in a 
copyright action brought by the en- 
tertainment industry. The case has 
been appealed by the entertainment 
industry plaintiffs. The appeal was 
heard in early February 2004, but 
no decision has yet been rendered. 

Contributory Infringement: With 
respect to contributory infringe- 
ment, the court found that Grokster 
and Morpheus are both capable of 
substantial noninfringing uses, in- 
cluding the distribution of public 
domain (such as Project Gutenberg 
e-books) and authorized materials 
(such as promotional music videos 
and video game demos). Accordingly, 
the court found that the Betamax 
defense applied. 

On the question of knowledge, the 
court concluded that the defendants 
were generally aware that some 
end-users were engaged in infring- 
ing activities. This, however, made 
them no different from Xerox, Sony, 
or AOL, all of whom know that their 
products and services are used for 
infringement. The court concluded 
that the plaintiffs had to show more 
than general knowledge of infring- 
ing uses: “The question is whether 
actual knowledge of specific in- 
fringement accrues at a time when 
either Defendant materially con- 
tributes to the alleged infringement, 
and can therefore do something 
about it.”!” 

The critical factor was the decen- 
tralized architecture of the Grokster 
and Morpheus software. The soft- 
ware gave the defendants no ability 
to block access to the network, or to 
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control what end-users searched for, 
shared, or downloaded. Accordingly, 
by the time the defendants were 
notified of infringing activity, they 
were unable to do anything about it 
(just as Xerox is not able to stop in- 
fringing activities after a photo- 
copier has been sold). In the words 
of the court: “Users connect to the 
respective networks, select which 
files to share, send and receive 
searches, and download files, all 
with no material involvement of 
Defendants. If either Defendant 
closed their doors and deactivated 
all computers within their control, 
users of their products could con- 
tinue sharing files with little or no 
interruption.”"® 

Vicarious Liability: The court also 
concluded that the defendants could 
not be held vicariously liable. After 
reviewing the decentralized archi- 
tecture of the Gnutella and 
Fasttrack networks created by 
Grokster and Morpheus users, the 
court found that the defendants had 
no ability to supervise or control 
what users were searching for, shar- 
ing, or downloading. 

The plaintiffs argued that 
Grokster and Morpheus could have 
been designed to include advanced 
filtering technologies, so as to enable 
more control over end-user activi- 
ties. The court found that whether 
or not such filtering was possible, 
the defendants had no obligation to 
redesign their technologies to suit 
the desires of the entertainment 
industries. 


Conclusion 

The application of copyright law 
to individuals who are using file- 
sharing software to download mu- 
sic in an effort to avoid paying for 
CDs is relatively clear. Unless the 
activity falls within one of the ex- 
ceptions to the exclusive rights set 
forth in 17 U.S.C. §106, such activ- 
ity infringes the reproduction right 
(and perhaps the distribution and/ 
or performance right, as well). The 
law as applied to intermediaries and 
software vendors, in contrast, is any- 
thing but clear. Cases are pending 
that will test the outer limits of both 
the DMCA “safe harbors” for OSPs, 


and the doctrine announced by the 
Supreme Court 20 years ago in the 
Betamax case. When the dust 
settles, the outcome may reshape 
not just the experiences of today’s 
digital music fans, but also 
tomorrow’s consumer electronics 
and information technology indus- 
tries. 
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Administrative Law 


Adjudication of Disputed 
Issues of Fact Under the APA 


here are many types of 

disputes arising between 

persons whose substan- 

tial interests are deter- 
mined by an agency and the agency, 
that are subject to the Administra- 
tive Procedure Act, F.S. Ch. 120. 
These include, but are not limited 
to, professional licensing, including 
discipline; environmental permit- 
ting, including environmental re- 
source and consumptive water use 
permits; growth management deci- 
sions, including comprehensive 
plan amendments; bid protests by 
vendors vying for business with 
agencies; employment discrimina- 
tion cases originating with the 
Commission on Human Relations; 
ethics and election violation cases; 
and many more. 

These matters have common pro- 
cedural threads running through- 
out to the extent the matters in- 
volve disputed issues of material 
fact; that is, unless exempted, they 
are resolved pursuant to the proce- 
dures set forth in the APA. Litiga- 
tion under the APA can be complex 
and time-consuming, but resolution 
occurs within a relatively short pe- 
riod of time. The purpose of this 
article is to acquaint the novice 
with the basic procedures when ei- 
ther representing an agency or a 
person who is the subject of agency 
action. There are many other issues 
that are commonplace in adminis- 
trative adjudication, such as the 
concepts of standing,' intervention,” 
exhaustion of administrative rem- 
edies,® challenges to the constitu- 
tionality of statutes and rules on 
their face and as applied,‘ circuit 


by Charles A. Stampelos 


Litigation under 
the APA can 
be complex and 
time-consuming, 
but resolution 
occurs within a 
relatively short 
period of time. 


court jurisdiction,’ sanctions for 
signing a pleading for an improper 
purpose’ that are not discussed in 
this article. 

The following case involving Mr. 
Jones and the fictional agency 
present a real-life scenario. 


The Plight of Mr. Jones 

Mr. Jones has applied to be li- 
censed as an operator of widgets in 
the state of Florida. He filed his 
application with the Board of Wid- 
gets (board). However, upon review, 
it was determined that Mr. Jones 
had had several negligence cases 
filed against him; some resulted in 
settlements, while others were dis- 
missed. He also had disciplinary 
action taken in another state as a 
result of one negligence case. 

Mr. Jones appeared at a creden- 
tials committee (composed of mem- 
bers of the board) meeting, but did 
not convince the committee that he 


can operate widgets with the req- 
uisite skill and safety. The commit- 
tee recommended that the board 
deny him a license. The full board 
agreed and voted to deny Mr. Jones’ 
application. 

Thereafter, the board sent Mr. 
Jones a letter by certified mail, ad- 
vising him of its negative “agency 
action” and further advising him of a 
“point of entry” to seek a hearing 
under the APA and the Uniform 
Rules of Procedure (Ch. 28, Florida 
Administrative Code) including the 
right to file a “petition” requesting a 
“hearing” within 21 days after re- 
ceiving the letter/notice.'° 

You have determined from read- 
ing the application file that there 
are disputed issues of material fact, 
so you timely file a petition with the 
board and request the board to refer 
the petition to DOAH for the assign- 
ment of an administrative law judge 
(ALJ). The board must determine 
whether the petition complies with 
all pleading requirements and within 
15 days of receipt, the board shall 
refer the petition to DOAH, request- 
ing the assignment of an ALJ." 

Once the petition is sent to 
DOAH, the referring agency, here 
the board, shall take no further ac- 
tion with respect to a proceeding 
under §120.57(1), except as a party 
litigant, as long as DOAH has ju- 
risdiction over the proceeding un- 
der §120.57(1).” 

All proceedings conducted pursu- 
ant to FS. §120.57(1), “shall be de 
novo.” Section 120.57 hearings “are 
to aid in the formulation of final 
agency action and are not intended 
solely for review of action taken ear- 
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lier and preliminarily.” In other 
words, there is no presumption of 
correctness that attaches to the 
agency action that is subject to the 
§120.57(1) hearing. 

Upon receipt of the petition, 
DOAH will assign an ALJ and will 
send each party an initial order 
that requires the parties to re- 
spond in seven days and provide 
proposed dates and the numbers 
of days needed for hearing, 
whether there are any related 
cases, and a proposed place for con- 
ducting the hearing." 

Upon receipt of the response to 
the initial order, the ALJ will set the 
date for the final hearing. Generally, 
cases are set for hearing within 30 
to 70 days after an ALJ is assigned. 

The issues are as stated in the 
petition unless the petition is 
amended or unless the parties raise 
additional issues.'° The proceeding 
before DOAH will be conducted pur- 
suant to the APA and the Uniform 
Rules of Procedure.'® The board’s 
substantive practice act will also be 
considered and applied. A pre-hear- 
ing conference may be held at the 
discretion of the ALJ.’ 

You have the opportunity to con- 
duct discovery pursuant to Fla. R. 
Civ. P. 1.280 through 1.400.'* The 
presiding officer, here the ALJ, may 
issue appropriate orders to effectu- 
ate discovery and to prevent delay, 
including the imposition of sanc- 
tions, except contempt.'* The ALJ 
issues subpoenas.”’ 

The board has served your client 
with interrogatories and a request 
for production of documents. You 
evaluate them and respond to some, 
but object to others. The board 
moves to compel, and after consid- 
ering the motion to compel and a 
response, the ALJ orders your cli- 
ent to respond.*' If you fail to re- 
spond, sanctions may be imposed,” 
but enforcement of the order may 
only be pursued in circuit court.”* 

You also may seek review of this 
nonfinal order in the appropriate 
appellate court pursuant to 
§120.68(1) and Fla. R. App. P. 9.100(b) 
and (c) and 9.190(b) (2). The order is 
reviewable upon a limited basis “if 
review of the final agency decision 
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Under the APA, “any 
type of competent 
evidence (evidence 
‘admissible over 
objection in civil 
actions’) may support 
a finding of fact, as 


long as it is substantial 


in light of the record 
as a whole.” 


would not provide an adequate rem- 
edy.”* Let us assume you respond; the 
parties complete discovery and pro- 
ceed to the final hearing.” 

Before the final hearing, the par- 
ties should discuss which party is 
required to proceed first. Stated oth- 
erwise, which party has the burden 
of proof and ultimate burden of per- 
suasion? Do both parties have a 
burden of proof? Also, what is the 
standard of proof? If the parties can- 
not agree, the ALJ will decide. *° 

Here, Mr. Jones is the applicant, 
so he would proceed first and has 
the burden of proving, by a prepon- 
derance of the evidence, entitlement 
to be licensed. The board proceeds 
next followed by rebuttal, if appro- 
priate. In disciplinary cases, the 
agency has the burden of proof and 
ultimate burden of persuasion and 
proceeds first.*’ Unless otherwise 
provided by law, the agency is re- 
quired to prove allegations by clear 
and convincing evidence in order to 
impose an administrative fine.” 

During the final hearing, all par- 
ties have the right to respond, 
present evidence, and argument on 
all issues involved, to conduct cross- 
examination, and submit rebuttal 
evidence. The agency, here the 
board, is required to “accurately and 
completely preserve all testimony in 
the proceeding, and on the request 
of any party, it shall make a full or 
partial transcript available at no 
more than actual cost.””? The par- 
ties, including the agency, are not 
required to have the testimony tran- 


scribed. This may be problematic if 
exceptions are filed regarding an 
ALJ’s findings of fact, or recommen- 
dation of a penalty in a disciplinary 
or penal case, because, without a 
transcript, it is not possible to de- 
termine, for example, if there is com- 
petent substantial evidence to sup- 
port the findings of fact, as required 
by §120.57(1) (1). The “official tran- 
script” is part of the “entire 
record.”*! 

Irrelevant, immaterial, or unduly rep- 
etitious evidence shall be excluded, but 
all other evidence of a type commonly 
relied upon by reasonably prudent per- 
sons in the conduct of their affairs shall 
be admissible, whether or not such evi- 
dence would be admissible in a trial in 
the courts of Florida. Any part of the 
evidence may be received in written 
form, and all testimony of parties and 
witnesses shall be made under oath.*” 

Under the APA, “any type of com- 
petent evidence (evidence ‘admis- 
sible over objection in civil actions,’) 
may support a finding of fact, as long 
as it is substantial in light of the 
record as a whole.”*’ “Hearsay evi- 
dence may be used for the purpose 
of supplementing or explaining 
other evidence, but it shall not be 
sufficient in itself to support a find- 
ing unless it would be admissible 
over objection in civil actions.”*' You 
should make a timely objection to 
any objectionable evidence, includ- 
ing hearsay.” 

Both parties have presented their 
respective cases and have rested. 
Each party may submit proposed 
recommended orders (PROs), which 
contain findings of fact, conclusions 
of law, and a recommendation.*® 
Unless otherwise authorized by the 
presiding officer, proposed orders 
shall be limited to 40 pages. Memo- 
randa on the issues may also be sub- 
mitted. The PROs should contain 
appearances; a statement of the is- 
sues; a brief preliminary statement, 
which sets forth the procedural his- 
tory of the case; findings of fact re- 
ferring only to evidence adduced 
during the hearing, including mat- 
ters officially recognized, with cita- 
tions to the record (transcript if 
available); conclusions of law with 
citations to applicable statutes, 
rules, and administrative and appel- 
late cases and legal discussion; and 
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an ultimate recommendation. 

The presiding officer, here the 
ALJ, is required to file a recom- 
mended order with the agency, here 
the board, which sets forth appear- 
ances, a statement of the issues, find- 
ings of fact, conclusions of law, and a 
recommendation, within 30 days, un- 
less otherwise provided by law,*’ af- 
ter the final hearing or receipt of the 
hearing transcript, whichever is 
later. This means that the PROs 
must be filed within 10 days after the 
final hearing or receipt of the tran- 
script, whichever is later. If the par- 
ties agree to extend the time for sub- 
mission of the PROs to more than 10 
days, the parties waive the 30-day 
requirement for the submission of 
the recommended order.** 

The parties may file exceptions 
within 15 days (unless otherwise 
provided by law) of entry of the rec- 
ommended order. The exceptions are 
filed with the agency responsible for 
entry of the final order, here the 
board. Any party may file a response 
within 10 days from the date the 
exceptions are served. No additional 
time is added to the time limits for 
filing exceptions or responses when 
service is by mail.*® 

After receiving the recommended 
order and the entire record of the 
DOAH proceeding, 

The agency may adopt the recommended 
order as the final order of the agency. 
The agency in its final order may reject 
or modify the conclusions of law over 
which it has substantive jurisdiction and 
interpretation of administrative rules 
over which it has substantive jurisdic- 
tion. When rejecting or modifying such 
conclusion of law or interpretation of 
administrative rule, the agency must 
state with particularity its reasons for 
rejecting or modifying such conclusion 
of law or interpretation of administra- 
tive rule and must make a finding that 
its substituted conclusion of law or in- 
terpretation of administrative rule is as 
or more reasonable than that which was 
rejected or modified. Rejection or modi- 
fication of conclusions of law may not 
form the basis for rejection or modifica- 
tion of findings of fact. The agency may 
not reject or modify the findings of fact 
unless the agency first determines from 
a review of the entire record, and states 
with particularity in the order, that the 
findings of fact were not based upon 
competent substantial evidence or that 
the proceedings on which the findings 
were based did not comply with essen- 
tial requirements of law. The agency may 


accept the recommended penalty in a 
recommended order, but may not reduce 
or increase it without a review of the 
complete record and without stating 
with particularity its reasons therefor 
in the order, by citing to the record in 
justifying the action.*° 

In this context, competent sub- 
stantial evidence is a standard of 
agency review, not a burden of proof. 

After the agency enters a final 
order, a party who is adversely af- 
fected by the final order is entitled 
to judicial review." “Judicial review 
shall be sought in the appellate dis- 
trict where the agency maintains its 
headquarters or where a party re- 
sides or as otherwise provided by 
law. All proceedings shall be insti- 
tuted by filing a notice of appeal .. . 
in accordance with the Florida Rules 
of Appellate Procedure within 30 
days after the rendition of the” fi- 
nal order.** “An order is rendered 
when a signed, written order is filed 
with the clerk of the lower tribunal,” 
here the board.” 

Rehearing is not “authorized” 
under the APA or Uniform Rules of 
Procedure. There is a split of author- 
ity regarding whether an agency’s 
rule “authorizing” rehearing is 
valid.‘ The problem is that only “au- 
thorized” motions for rehearing will 
toll the rendition of the final order 
for the purpose of seeking appellate 
review.” 

Here, the board rejected Mr. Jones’ 
exceptions, adopted the ALJ’s rec- 
ommended order, and denied Mr. 
Jones a license. Mr. Jones is ad- 
versely affected** by the final order 
because he was not licensed. As a 
result, he may file a notice of admin- 
istrative appeal with the board’s 
clerk and seek review either in the 
First (agency headquarters) or 
Third (Mr. Jones resides in Miami) 
district court of appeal. A copy of the 
notice is filed with the appellate 
court with the filing fees prescribed 
by law.” 

Under the Florida Rules of Appel- 
late Procedure, within 50 days of fil- 
ing the notice, the agency clerk will 
prepare the record and serve copies 
of the index on all parties. The 
agency clerk is required to transmit 
the record to the appellate court 
within 110 days of filing the notice.** 


As the appellant, Mr. Jones’ initial 
brief shall be served within 70 days 
after the notice is filed.*® The Florida 
Rules of Appellate Procedure also 
prescribe the time requirements for 
filing the answer and reply briefs 
and the content of each brief.*° 
Judicial review of any agency ac- 
tion is confined to the record trans- 
mitted and any additions made pur- 
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suant to FS. §120.68(7) (a) and Fla. 
R. App. P. 9.200(f). “The reviewing 
court’s decision may be mandatory, 
prohibitory, or declaratory in form, 
and it shall provide whatever relief 
is appropriate.”*' The appellate 
court has a full panoply of remedies 
available.* “Unless the court finds 
a ground for setting aside, modify- 
ing, remanding, or ordering agency 
action or ancillary relief under a 
specified provision of this section, it 
shall affirm the agency’s action.”** 
Importantly, there are several 
standards of review that the appel- 
late court considers to decide a 
For example, 
[ijf an administrative law judge’s final 
order depends on any fact found by the 
administrative law judge, the court shall 
not substitute its judgment for that of 
the administrative law judge as to the 
weight of the evidence on any disputed 
finding of fact. The court shall, however, 
set aside the final order of the adminis- 
trative law judge or remand the case to 
the administrative law judge, if it finds 
that the final order depends on any find- 
ing of fact that is not supported by com- 


petent substantial evidence in the record 
of the proceeding.” 


In this context, competent substan- 
tial evidence is a standard of appel- 
late review, not a burden of proof.* 

You may request oral argument in 
a separately filed document.*’ After 
oral argument, if afforded, the ap- 
pellate court will decide the case and 
render its decision.** 


Conclusion 

With all of its apparent complexi- 
ties, the APA and the Uniform Rules 
of Procedure provide a reasonable 
procedural framework for a person 
to receive due process with a deci- 
sion made in a relatively short pe- 
riod of time. It is a dispute resolu- 
tion mechanism that serves us 
well. 


' See NAACP, Inc. v. Florida Board of 
Regents, 863 So. 2d 294 (Fla. 2003); 
Agrico Chemical Co. v. Department of 
Environmental Regulation, 406 So. 2d 
478 (Fla. 2d D.C.A. 1981), rev. denied, 
415 So. 2d 1359 (Fla. 1982), and 415 So. 
2d 1361 (Fla. 1982). 

* See Environmental Confederation of 
Southwest Florida, Inc. v. IMC Phos- 
phates, Inc., 857 So. 2d 207 (Fla. 1st 
D.C.A. 2003); FLa. ApMin. Cope R. 28- 
106.205. 

* See Florida Department of Agricul- 


48 THE FLORIDA BAR JOURNAL/MAY 2004 


ture and Consumer Services v. Haire, 29 
Fla. L. Weekly D248 (Fla. 4th D.C.A. Jan. 
24, 2004); Florida Department of Agri- 
culture & Consumer Services v. City of 
Pompano Beach, 792 So. 2d 539 (Fla. 4th 
D.C.A. 2001); Bankers Insurance Co. v. 
Florida Residential Property & Casualty 
Joint Underwriting Association, 689 So. 
2d 1127 (Fla. 1st D.C.A. 1997); State, 
Department of Environmental Protec- 
tion v. PZ Construction Co., 633 So. 2d 
76 (Fla. 3d D.C.A. 1994). 

* See Key Haven Associated Enter- 
prises, Inc. v. Board of Trustees of Inter- 
nal Improvement Trust Fund, 427 So. 2d 
153 (Fla. 1983). 

5 See State ex rel. Department of Gen- 
eral Services v. Willis, 344 So. 2d 580 
(Fla. 1st D.C.A. 1977); FLA. Star. §120.73, 

6 See Friends of Nassau County, Inc. v. 
Nassau County, 752 So. 2d 42 (Fla. 1st 
D.C.A. 2000). 

7 All agencies, defined in §120.52(1), 
shall inform, in writing, a party, defined 
in §120.52(12), whose substantial inter- 
ests are determined by the agency’s de- 
cision of any administrative hearing or 
judicial review that is available under 
§120.569, 120.57, or 120.68; shall state 
the procedure which must be followed 
to obtain the hearing or judicial review; 
and shall state the time limits which 
apply. Fia. Srar. §120.569(1). See gener- 
ally Capeletti Brothers, Inc. v. State, De- 
partment of Transportation, 362 So. 2d 
346 (Fla. 1st D.C.A. 1978) (discussing the 
point of entry concept). (The Florida 
Bar’s “Florida Administrative Practice” 
(6th ed.), currently under revision, is an 
excellent resource for all of the issues 
covered herein.) 

* Under the scenario presented, the 
“petition” must be filed, not served, with 
the agency, here the board, within 21 
days after receipt of the agency action, 
here denial of a license. The 21-day pe- 
riod is established in FLa. Apmin. 
R. 28-106.111(2). (Challenges to pro- 
posed and existing rules and agency 
statements alleged to be unpromulgated 
rules, are filed with the Division of Ad- 
ministrative Hearings (DOAH). Fia. 
Strat. §§120.56 and 120.569(2)(a). Other 
statutes may also require the filing of a 
petition with DOAH. See, e.g., FLa. Star. 
§163.3187(3)(a).) 

There are statutes that establish dif- 
ferent time frames for filing petitions. 
See, e.g., FLA. Star. §163.3187(3)(a). Some 
may be jurisdictional. See, e.g., Lee v. St. 
Johns County Board of County Commis- 
sioners, 776 So. 2d 1110 (Fla. 5th D.C.A. 
2001) (“The time limit specified in 
§163.3215(4) is jurisdictional.” (Cita- 
tions omitted.) See also Department of 
Community Affairs, James Veal, and 
Kerry M. Culligan v. Escambia County, 
Case No. 99-2039GM (DOAH Final Or- 
der Aug. 9, 1999), aff'd, Veal v. Escambia 
County, 773 So. 2d 625 (Fla. 1st D.C.A. 
2000)(implicitly suggesting that 
§163.3213(3)is jurisdictional); State, 
Department of Health and Rehabilita- 
tive Services v. Alice P., 367 So. 2d 1045 
(Fla. 1st D.C.A. 1979) (concluding that 


§120.54(4) (b) (1977) (rule challenge), is 
jurisdictional.)) See supra note 10. 

The petition must contain several 
items listed in Rule 28-106.201(2) (a)- 
(g). The agency is required to review the 
petition and determine whether the pe- 
tition contains all of the required infor- 
mation. The agency shall dismiss the 
petition if it is not in substantial com- 
pliance with these requirements or it 
has been untimely filed. Dismissal of a 
petition shall, at least once, be without 
prejudice to the petitioner’s filing of an 
amended petition curing the defect, un- 
less it conclusively appears from the face 
of the petition that the defect cannot be 
cured. The agency shall provide written 
notice to all of the parties of the action 
taken on the petition. Fia. Strat 
§120.569(2) (c). 

® The provisions of §120.569 “apply in 
all proceedings in which the substantial 
interests of a party are determined by 
an agency, unless the parties are pro- 
ceeding under s. 120.573 or s. 120.574.” 
Fa. Stat. §120.569(1). Under the sce- 
nario presented, there are two types of 
proceedings. The first type involves a 
petition alleging disputed issues of ma- 
terial fact, and unless waived by all par- 
ties, §120.57(1) applies. The second type 
involves a petition that does not allege 
disputed issues of material fact, and 
unless otherwise agreed, §120.57(2) ap- 
plies. Fira. Star. §§120.569(1) and 
120.57(1) and (2). Mediation may be an 
option. Fia. Star. §120.5738. 

'0 The 21-day time period provided by 
rule is not jurisdictional, but may be 
waived. ADMIN. R. 28- 
106.111(2) and (4). See also Machules v. 
Department of Administration, 523 So. 
2d 1132 (Fla. 1988). See supra note 8. 
However, at least two appellate courts 
have held that excusable neglect does 
not apply. Cann v. Department of Chil- 
dren and Family Services, 813 So. 2d 237 
(Fla. 2d D.C.A. 2002); Patz v. Department 
of Health, 864 So. 2d 79 (Fla. 3d D.C.A. 
2003). The doctrine of equitable tolling 
may apply. Machules. 

‘| “Except as provided in ss. 120.80 and 
120.81, an [ALJ] assigned by [DOAH] 
shall conduct all hearings under [Sec- 
tion 120.57(1)], except for hearings be- 
fore agency heads or a member thereof.” 
Star. §120.57(1). 

Fria. Stat. §120.569(2) (a). Fua. Srar. 
§120.57(4) provides: “Unless precluded 
by law, informal disposition may be 
made of any proceeding by stipulation, 
agreed settlement, or consent order.” 

Stat. §120.57(1)(k). See also 
Boca Raton Artificial Kidney Center, Inc. 
v. Department of Health and Rehabili- 
tative Services, 475 So. 2d 260, 262 (Fla. 
1st D.C.A. 1975). 

‘4 DOAH divides the state into three 
geographical districts: southern, middle, 
and northern. Mr. Jones resides in Mi- 
ami. Therefore, the case will most likely 
be assigned to the southern district. 
DOAH also has statewide medical and 
environmental sections. 

See ApMIN. Cope R. 28-106.202. 
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16 The ALJ will also issue a order of pre- 
hearing instructions that requires the 
parties to meet, for example, 15 days 
prior to the date for the final hearing 
and discuss the possibility of settlement, 
stipulate to as many facts and issues as 
possible, prepare a pre-hearing stipula- 
tion; examine all exhibits except for im- 
peachment exhibits proposed to offered 
at the hearing, and furnish opposing 
counsel the names and addresses of all 
witness except impeachment witnesses. 
This order also requires the parties to 
meet and enter into a pre-hearing stipu- 
lation that shall contain, in part, a con- 
cise statement of the nature of the con- 
troversy; a brief description of each 
party’s position, a list of all exhibits and 
names and addresses of all witnesses 
except impeachment witnesses and ex- 
hibits, facts which are admitted; issues 
of law on which there is agreement, is- 
sues of fact and law that remain to be 
litigated, a list of pending motions, esti- 
mated length of time required for the 
final hearing, and signature of the par- 
ties or counsel for all parties. If the par- 
ties cannot agree to a pre-hearing stipu- 
lation, then each party shall serve 
separate pre-hearing statements no 
later than, for example, seven days be- 
fore the final hearing with a statement 
as to the reasons why no agreement was 
reached on the stipulation. 

17 ApMIN. R. 28-106.209. 

'8 Star. §120.569(2) (f); ADMIN. 
Cope R. 28-106.206. 

19 Td: 

20 ADMIN. CobE R. 28-106.212. 

1 All motions must comply with FLa. 
Apmin. Cope R. 28-106.204. All motions, 
other than a motion to dismiss, “shall in- 
clude a statement that the movant has con- 
ferred with all parties of record and shall 
state as to each party whether the party 
has any objection to the motion.” Parties 
may respond within seven or 12 days of ser- 
vice depending on how the motion was 
served. See Fa. ADMIN. R. 28-106.103 
regarding computation of time. 

22 Fia. Stat. §120.569(1) (f). See also 
Binger v. King Pest Control, 401 So. 2d 
1310 (Fla. 1981); Mathis v. Florida De- 
partment of Corrections, 726 So. 2d 389 
(Fla. 1st D.C.A. 1999). 

23 Stat. §120.569(2) (k)2. 

24 Fra. Stat. §120.68(1). 

25 Continuances may only be granted 
“for good cause shown.” FLA. ADMIN. CODE 
R. 28-106.210. 

26 See Florida Department of Transpor- 
tation v. J.W.C., 396 So. 2d 778 (Fla. 1st 
D.C.A. 1981). See also Balino v. Depart- 
ment of Health and Rehabilitative Ser- 
vices, 348 So. 2d 349 (Fla. 1st D.C.A. 
1977) (“[T]he burden of proof, apart from 
statute, is on the party asserting the 
affirmative of an issue before an admin- 
istrative tribunal.” (Citations omitted.)); 
Fa. Stat. §120.57(1) (j). (“Findings of 
fact shall be based upon a preponder- 
ance of the evidence, except in penal or 
licensure disciplinary proceedings or 
except as otherwise provided by statute, 
and shall be based exclusively on the 


evidence of record and on matters offi- 
cially recognized.”) 

27 See Department of Banking and Fi- 
nance, Division of Securities and Inves- 
tor Protection v. Osborne Stern and Com- 
pany, 670 So. 2d 932 (Fla. 1996). 

°8 Id. See, e.g., FLA. Star. §403.121(2) (d) 
(for the agency to impose administrative 
penalties in environmental enforcement 
actions under F ia. Star. ch. 403, the 
agency must prove by a preponderance 
of the evidence that the respondent is 
responsible for the violation). 

29 FLA. Stat. §120.57(1) (g) (emphasis 
added.) Fia. ApMin. Cope R. 28-106.213- 
214. See Fra. Stat. §120.57(1) (f)1.-9. for 
the scope of the record in the proceed- 
ing. 

30 “The agency may not reject or modify 
the findings of fact unless the agency 
first determines from a review of the 
entire record, and states with particu- 
larity in the order, that the findings of 
fact were not based upon competent sub- 
stantial evidence or that the proceedings 
on which the findings were based did not 
comply with essential requirements of 
law.” Fia. Stat. §120.57(1) (1). 

31 Stat. §120.57(1) (f)9. See Roberts 
v. Department of Corrections, 690 So. 2d 
1383 (Fla. 1st D.C.A. 1997); National 
Industries, Inc. v. Commission on Hu- 
man Relations, 527 So. 2d 894 (Fla. 5th 
D.C.A. 1988). 

82 Fia. Stat. §120.569(2) (g); ADMIN. 
Cove R. 28-106.213. See also Fia. Stat. 
§§120.569(2) (h)-(j). 

33 Miller v. State, Division of Retire- 
ment, 796 So. 2d 644 (Fla. 1st D.C.A. 
2001) (citation omitted.) 

34 Fria. Stat. §120.57(1) (c). 

35 Compare Harris v. Game and Fresh 
Water Fish Commission, 495 So. 2d 806 
(Fla. Ist D.C.A. 1986), with Miller, State, 
Division of Retirement, 796 So. 2d 644 
(Fla. 1st D.C.A. 2001), and Bellsouth 
Advertising and Publishing Corporation 
v. Unemployment Appeals Commission, 
654 So. 2d 292 (Fla. 5th D.C.A. 1995), 
for discussion of the objection, no objec- 
tion controversy. See Barfield v. Depart- 
ment of Health, 805 So. 2d 1008 (Fla. 1st 
D.C.A. 2002), Orasan v. Agency for 
Health Care Administration, Board of 
Medicine, 668 So. 2d 1062 (Fla. 1st 
D.C.A. 1996), and Grabau v. Department 
of Health, Board of Psychology, 816 So. 
2d 701 (Fla. 1st D.C.A. 2002), for discus- 
sion of the admissibility of hearsay. 

36 Stat. §120.57(1) (b); ADMIN. 
Cope R. 28-106.215. 

37 See, e.g., Fua. Stat. . §403.527(3) (a) 
(providing that the recommended order 
will be issued no later than 60 days af- 
ter the transcripts of the transmission 
line site certification hearing and pub- 
lic hearings are filed). 

38 Stat. §120.57(1) (k); Fia. ADMIN. 
Cope R. 28-106.216. 

39 FLa. ADMIN. CopDE R. 28-106.217. 

40 Fua. Stat. §120.57(1) (1). The case law 
interpreting this subsection is too exten- 
sive to cite here. However, the following 
cases may assist in providing a general 
understanding of the scope and extent 


of an agency’s review of a recommended 
order and the roles of the ALJ and the 
agency. Gross v. Department of Health, 
823 So. 2d 997 (Fla. 5th D.C.A. 2002); 
Barfield v. Department of Health, 805 So. 
2d 1008 (Fla. 1st D.C.A. 2002); Bush v. 
Brogan, 725 So. 2d 1237 (Fla. 2d D.C.A. 

1999). 

4. Fra. Star. §120.68(1). 

#2 Fria. Stat. §120.68(2) (a). See also 
Fia. R. App. P. 9.190(b) (1). 

43 Fa. R. App. P. 9.020(h). 

“4 Compare Department of Corrections 
v. Saulter, 742 So. 2d 368 (Fla. 1st D.C.A. 
1999) (rehearing rule invalid), with 
Florida Department of Children and 
Families v. Crawford, 785 So. 2d 505 
(Fla. 3d D.C.A. 2000) (rehearing rule 
valid), rev. dismissed, 761 So. 2d 328 
(Fla. 2000). 

45 See Fia. R. App. P. 9.020(h). 

46 In other contexts, the concept of 
whether a party below is “adversely af- 
fected” by an agency’s final order can be 
problematic. See generally Environmen- 
tal Confederation of Southwest Florida, 
Inc. v. IMC Phosphates, Inc., 857 So. 2d 
207 (Fla. 1st D.C.A. 2003); Florida Chap- 
ter of the Sierra Club v. Suwannee 
American Cement Co., Inc., 802 So. 2d 
520 (Fla. 1st D.C.A. 2001). 

47 Fra. R. App. P. 9.110(c). 

48 Pia. R. App. P. 9.110(e). See Fa. R. 
App. P. 9.190(c) for the contents of the 
record. 

49 Fra. R. App. P. 9.110(f). 

50 Fa. R. App. P. 9.210. 

51 Fra. Stat. §120.68(6) (a). 

52 Fra. Star. §120.68(6)-(7). 

53 Pia. Stat. §120.68(8). 

54 Fla. Stat. §120.68(7). There may be 
other standards of review applicable to 
a particular case. See, e.g., FLA. Star. 
§408.039(6) (b). 

55 Star. §120.68(10). 

56 See, e.g., Southwest Florida Water 
Management District v. Save the Mana- 
tee Club, Inc., 773 So. 2d 594, 597 (Fla. 
1st D.C.A. 2000). See supra note 40. See 
De Groot v. Sheffield, 95 So. 2d 912, 916 
(Fla. 1957) for a good discussion of what 
is competent substantial evidence. 

57 Fa. R. App. P. 9.320. 

58 Please consult the Florida Rules of 
Appellate Procedure for other available 
procedures which post-date the court’s 
decision, including but not limited to 
rehearing and review in the Florida 
Supreme Court where appropriate. 


Charles A. Stampelos is an ad- 
ministrative law judge with the Division 
of Administrative Hearings in Tallahas- 
see. He is a member of The Florida Bar 
and is also admitted to practice in the 
District of Columbia and Virginia. He 
received his J.D. in 1976 from the Col- 
lege of William and Mary. 

This column is submitted on behalf 
of the Administrative Law Section, 
Donna E. Blanton, chair, and Richard 
M. Ellis, editor. 
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Lette rs Continued from page 6 


appellant is put at a decided disad- 
vantage because he has to justify 
getting an opinion where one should 
be his right, and he has to state rea- 
sons to a court that will not ulti- 
mately decide whether to hear the 
case upon further review. I think 
this entire procedure violates sub- 
stantive and procedural due process. 

Limiting substantive fundamen- 
tal rights under the guise of admin- 
istrative convenience is unconstitu- 
tional. To justify limiting appeals by 
the intermediate appellate court by 
saying that the justices cannot con- 
trol their own docket puts these jus- 
tices in a very strange position. The 
real effect of creating this “judicial 
black hole” is to give the DCA judges 
both subject matter jurisdiction and 
a capricious and arbitrary shield 
over the Supreme Court by being 
able to limit the cases the Supreme 
Court can constitutionally hear on 
appeal. Why have a Supreme Court 


if it is constitutionally unreachable 
by a distinct class of cases? 

Appellants may indeed have one 
appeal of right, and that appeal is 
generally to the DCA, but the ap- 
pellant is entitled to a meaningful 
and effective appeal, not a truncated 
appeal. Our system of jurisprudence 
must be predicated on how mean- 
ingful and effective it is at each and 
every critical stage. This appeal of 
right is an entitlement, and entitle- 
ments are grounded in due process. 

To say that an appellant was “sim- 
ply exercising a constitutional right 
for appellate review” cheapens the 
appellate process. Flying in the face 
of established precedent gave us 
most of the rights we enjoy today. 
No case should be governed and con- 
trolled solely by the intermediate 
appellate court. If there is a funda- 
mental right to an appeal, no appeal 
should be treated capriciously and, 
perhaps, serendipitously. 


If Florida has a tripartite govern- 
ment of three co-equal branches, one 
branch cannot be “less equal” than 
the others. The Supreme Court must 
be vested with the judicial power of 
the state. Along with the exercise 
of its judicial power, the Supreme 
Court should regulate the jurisdic- 
tion of all the courts, including it- 
self. This endless tinkering by the 
legislature and periodic threats 
emanating from the executive serve 
only to undermine the faith and re- 
spect the judiciary has, and to erode 
the dignity it should possess in the 
minds of the people. 

Asking for an opinion does not 
mean that the appellant will get 
one. The request may be denied. 
Under the present scheme, the Su- 
preme Court is not the final arbiter, 
and its jurisdiction is molded by oth- 
ers with political agendas to fulfill, 
a dangerous recipe to achieve a re- 
spected system of courts. 

Pau S. CHERRY 
Sarasota 
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The New Permanent Total Disability 
Standard in Florida Workers’ Compensation Cases: 


_ Workers’ Compensation Law 


A Framework for Evaluating Capability 
to Engage in Sedentary Employment 


s of October 1, 20038, the 

significant issue for dis- 

cussion in permanent 

total disability (PTD) 
cases will not be whether a claim- 
ant is capable of uninterrupted 
light work, or whether the claimant 
has conducted a lengthy and ex- 
haustive but unsuccessful work 
search, or whether the claimant 
suffers from a physical/mental con- 
dition that meets or equals a Social 
Security listing, or whether there 
are a significant number of jobs in 
the national economy for him or her. 
The significant issue now will be 
whether the employer/carrier can 
prove that the employee is physi- 
cally capable of engaging in at least 
sedentary employment within a 50- 
mile radius of the employee’s resi- 
dence. 

This analysis will necessarily 
center around the very specific defi- 
nition of sedentary work and the 
physical demands and strength rat- 
ings of such work. This discussion 
will ultimately lead to litigation as 
to the capability of an individual’s 
residual functional capacity to per- 
form a full range of sedentary work. 
In my opinion, this process will re- 
quire a very thorough and specific 
understanding of claimant’s medi- 
cal restrictions and limitations as 
well as full and comprehensive 
study of the vocational significance 
of such components to determine 
whether the unskilled sedentary 
occupational base will be signifi- 
cantly eroded. All of this is pre- 
sented with an eye toward the ulti- 
mate burden of proof: whether 
claimant retains the residual func- 


by Rafael Gonzalez 


Along with vocational 
expert guidance, this 
article will help 
practitioners to better 


evaluate and determine 


whether the unskilled 


sedentary occupational 


base has been 
significantly eroded. 


tional capacity to perform at least 
sedentary work or less than a full 
range of sedentary work. 

This article is intended to provide 
Florida workers’ compensation 
practitioners with a full discussion 
of the significant and relevant com- 
ponents of sedentary work per the 
Dictionary of Occupational Titles. 
Employee and employer/carrier 
representatives will gain greater 
knowledge and understanding of 
these new components to Florida’s 
workers’ compensation PTD defini- 
tion. 


PTD: The Old Definition 
Between 1979 and 1993, loss of 
both hands, both arms, both legs, or 
both eyes or any two thereof, or 
paraplegia or quadriplegia, in the 
absence of conclusive proof of sub- 


stantial earning capacity, consti- 
tuted PTD within Florida’s workers’ 
compensation scheme. In all other 
cases, PTD was to be determined in 
accordance with the facts of the 
case. F.S. §440.15(1)(1990). Under 
this statutory language, employees 
were not required to demonstrate 
that they were 100 percent physi- 
cally disabled to claim PTD ben- 
efits. Rather, claimants had the 
burden of establishing that they 
were incapable of uninterrupted 
light work because of their limita- 
tions, or that they had conducted a 
lengthy and exhaustive but unsuc- 
cessful work search. In determin- 
ing entitlement to PTD benefits, the 
courts emphasized a claimant’s age, 
educational and literacy levels, 
exertional and skill levels of past 
work history, transferability of any 
acquired skills, and the vocational 
determination as to whether the 
claimant could be rehabilitated and 
placed in the job market. 

Between 1994 and 2003, only 
claimants with catastrophic inju- 
ries were eligible for PTD benefits; 
in no other case could PTD be 
awarded. F.S. §440.15(1) (2000). 
Catastrophic injury meant a perma- 
nent impairment constituted by 
spinal cord injury involving severe 
paralysis of an arm, leg, or trunk; 
amputation of an arm, hand, foot, 
or leg involving the effective loss of 
use of that appendage; severe brain 
or closed-head injury as evidenced 
by severe sensory or motor distur- 
bances; a severe complex integrated 
disturbances of cerebral function; 
second-degree or third-degree 
burns of 25 percent or more of the 
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body surface or third-degree burns 
of five percent or more to the face 
and hands; total or industrial blind- 
ness; or any other injury that would 
otherwise qualify an employee to 
receive disability income benefits 
under Title II or supplemental se- 
curity income benefits under Title 
XVI of the federal Social Security 
Act as it existed on July 1, 1992. FS. 
§440.02(37)(2000). 


PTD: The New Definition 

As of October 1, 2003, in case of 
total disability adjudged to be per- 
manent, 66 2/3 percent of the aver- 
age weekly wage shall be paid to the 
employee during the continuance of 
such total disability. No compensa- 
tion shall be payable under this sec- 
tion if the employee is engaged in, 
or is physically capable of engaging 
in, at least sedentary employment. 
FS. §440.15(1)(2003). In the follow- 
ing cases, an injured employee is 
presumed to be permanently and 
totally disabled unless the employer 
or carrier establishes that the em- 
ployee is physically capable of en- 
gaging in at least sedentary employ- 
ment within a 50-mile radius of the 
employee’s residence: Spinal cord 
injury involving severe paralysis of 
an arm, a leg, or the trunk; amputa- 
tion of an arm, a hand, a foot, or a 
leg involving the effective loss of use 
of that appendage; severe brain or 
closed-head injury as evidence by 
severe sensory or motor distur- 
bances, severe communication dis- 
turbances, severe complex inte- 
grated disturbances of cerebral 
function, severe episodic neurologi- 
cal disorders, or other severe brain 
and closed-head injury conditions; 
second-degree or third-degree burns 
of 25 percent or more of the total 
body surface or third-degree burns 
of five percent or more to the face 
and hands; or total industrial blind- 
ness. F\S. §440.15 (1)(2003). 

In all other cases, in order to ob- 
tain permanent total disability ben- 
efits, the employee must establish 
inability to engage in at least sed- 
entary employment, within a 50- 
mile radius of the employee’s resi- 
dence, due to his or her physical 
limitations. Entitlement to such 
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benefits shall cease when the em- 
ployee reaches age 75, unless the 
employee is not eligible for Social 
Security benefits under 42 U.S.C. 
§402 or §423 because the employee’s 
compensable injury has prevented 
the employee from working suffi- 
cient quarters to be eligible for such 
benefits, notwithstanding any age 
limits. If the accident occurred on or 
after the employee reaches age 70, 
benefits shall be payable during the 
continuance of permanent total dis- 
ability, not to exceed five years fol- 
lowing the determination of perma- 
nent total disability. Only claimants 
with catastrophic injuries or claim- 
ants who are incapable of engaging 
in sedentary employment are eli- 
gible for permanent total benefits. 
In no other case may permanent to- 
tal disability be awarded. F.S. 
§440.15(1)(2003). 


Defining Physical Demands 
and Strength Ratings 

In order to fully comprehend 
whether someone can engage in sed- 
entary employment, a discussion of 
the specific requirements of seden- 
tary work is necessary. The consistent 
and trustworthy source for such in- 
formation is the Dictionary of Occu- 
pational Titles (DOT), published by 
the U.S. Department of Labor, analyz- 
ing more than 20,000 occupations 
nationwide. Per the DOT, all occupa- 
tions are defined by physical demands 
and strength ratings. The physical 
demands/strength rating reflects the 
estimated overall physical and 
strength requirements of all jobs, ex- 
pressed in terms which are considered 
to be important for average, success- 
ful work performance. The strength 
ratings are expressed by one of five 
terms: sedentary, light, medium, 
heavy, and very heavy. The physical 
demands are expressed in categories 
of: lifting/carrying, pushing/pulling, 
standing/walking, and sitting. 

e Physical Demands 

As defined by the DOT, in order to 
determine physical demands, an 
evaluation is made of the worker’s in- 
volvement in the following activities: 

1) Lifting/carrying: Raising or 
lowering an object from one level to 
another (includes upward pulling); 


transporting an object, usually hold- 
ing it in the hands or arms, or on 
the shoulders. 

2) Pushing/pulling: Exerting force 
upon an object so that the object 
moves away from the force (includes 
slapping, striking, kicking, and 
treadle actions); Exerting force upon 
an object so that the object moves 
toward the force (includes jerking). 

3) Standing/walking: Remaining 
on one’s feet in an upright position 
at a station without moving about; 
moving about on foot. 

4) Sitting: Remaining in a seated 
position. 

Lifting, pushing, and pulling are 
evaluated in terms of both intensity 
and duration. Consideration is given 
to the weight handled, position of 
the worker’s body, and the aid given 
by helpers or mechanical equip- 
ment. Carrying most often is evalu- 
ated in terms of duration, weight 
carried, and distance carried. Con- 
trols entail the use of one or both 
arms or hands (hand/arm) and/or 
one or both feet or legs (foot/leg) to 
move controls on machinery or 
equipment. Controls include but are 
not limited to buttons, knobs, ped- 
als, levers, and cranks. 

e Strength Ratings 

Estimating the strength factor 
rating for an occupation requires the 
exercise of care on the part of occu- 
pational analysts in evaluating the 
force and physical effort a worker 
must exert. For instance, if the 
worker is in a crouching position, it 
may be more difficult to push an 
object than if pushed at waist 
height. Also, if the worker is re- 
quired to lift and carry continuously 
or push and pull objects over long 
distances, the worker may exert as 
much physical effort as is required 
to similarly move objects twice as 
heavy, but less frequently and/or 
over shorter distances. 

As defined by the DOT, the follow- 
ing are descriptions of the five terms 
in which the strength factors are 
expressed: 

1) Very heavy work: Exerting in 
excess of 100 pounds of force occa- 
sionally, and/or in excess of 50 
pounds of force frequently, and/or in 
excess of 20 pounds of force con- 
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stantly to move objects. Physical 
demand requirements are in excess 
of those for heavy work. 

2) Heavy work: Exerting 50 to 100 
pounds of force occasionally, and/or 
25 to 50 pounds of force frequently, 
and/or 10 to 20 pounds of force con- 
stantly to move objects. Physical 
demand requirements are in excess 
of those for medium work. 

3) Medium work: Exerting 20 to 
50 pounds of force occasionally, and/ 
or 10 to 25 pounds of force fre- 
quently, and/or greater than negli- 
gible up to 10 pounds of force con- 
stantly to move objects. Physical 
demand requirements are in excess 
of those for light work. 

4) Light work: Exerting up to 20 
pounds of force occasionally, and/or 
up to 10 pounds of force frequently, 
and/or a negligible amount of force 
constantly (Constantly: activity or 
condition exists two thirds or more 
of the time) to move objects. Physi- 
cal demand requirements are in ex- 
cess of those for sedentary work. 
Even though the weight lifted may 
be only a negligible amount, a job 
should be rated light work: a) when 
it requires walking or standing to a 
significant degree; or b) when it re- 
quires sitting most of the time but 
entails pushing and/or pulling or 
arm or leg controls; and/or c) when 
the job requires working at a pro- 
duction rate pace entailing the con- 
stant pushing and/or pulling of ma- 
terials event though the weight of 
those materials is negligible. Note: 
The constant stress and strain of 
maintaining a production rate pace, 
especially in an industrial setting, 
can be and is physically demanding 
of a worker even though the amount 
of force exerted is negligible. 

5) Sedentary work: Exerting up to 
10 pounds of force occasionally 
(Occasionally: activity or condition 
exists up to one third of the time) 
and/or a negligible amount of force 
frequently (Frequently: activity or 
condition exists from one third to 
two thirds of the time) to lift, carry, 
push, pull, or otherwise move ob- 
jects, including the human body. 
Sedentary work involves sitting 
most of the time, but may involve 
walking or standing for brief peri- 


ods of time. Jobs are sedentary if 
walking and standing are required 
only occasionally and all other sed- 
entary criteria are met. 


Evaluating Ability of Full 
Range of Sedentary Work 

The ability to perform the full 
range of sedentary work requires 
the ability to lift no more than 10 
pounds at a time and occasionally 
to lift or carry articles like docket 
files, ledgers, and small tools. Al- 
though a sedentary job is defined as 
one that involves sitting, a certain 
amount of walking and standing is 
often necessary in carrying out job 
duties. Jobs are sedentary if walk- 
ing and standing are required occa- 
sionally. Occasionally means occur- 
ring from very little up to one third 
of the time, and would generally to- 
tal no more than about two hours of 
an eight-hour workday. Sitting 
would generally total about six 
hours of an eight-hour workday. 
Unskilled sedentary work also in- 
volves other activities, classified as 
nonexertional, such as balancing, 
kneeling, crouching, crawling, bilat- 
eral manual dexterity, seeing and 
understanding, remembering, and 
carrying out simple instructions. 

A full range of sedentary work 
includes all or substantially all of 
the approximately 200 skilled and 
unskilled sedentary occupations 
found in the DOT. An erosion of the 
sedentary occupational base takes 
place when any one of an 
individual’s exertional capacities is 
determined to be less than that re- 
quired to perform a full range of sed- 
entary work or the individual also 
has nonexertional limitations that 
narrows the potential range of sed- 
entary work to which he or she 
might be able to adjust. When there 
is a reduction in an individual’s 
exertional or nonexertional capac- 
ity so that he or she is unable to 
perform all components of sedentary 
work the individual will be unable 
to perform the full range of seden- 
tary work as the occupational base 
will be eroded by the additional limi- 
tations or restrictions. 

Exertional capacity addresses an 
individual’s limitations and restric- 


tions of physical strength and de- 
fines the individual’s remaining 
ability to perform each of seven 
strength demand: sitting, standing, 
walking, lifting, carrying, pushing, 
and pulling. An exertional limita- 
tion is an impairment-caused limi- 
tation of any one of these activities. 
Nonexertional capacity considers 
any work-related limitations and 
restrictions that are not exertional. 
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Therefore, a nonexertional limita- 
tion is an impairment-caused limi- 
tation affecting such capacities as 
mental abilities, vision, hearing, 
speech, climbing, balancing, stoop- 
ing, kneeling, crouching, crawling, 
reaching, handling, fingering, and 
feeling. Environmental restrictions 
are also considered to be 
nonexertional. 

Thus, it is the nature of an 
individual’s limitations and restric- 
tions, not certain impairments or 
symptoms, that determines whether 
the individual will be found to have 
only exertional limitations or re- 
strictions, only nonexertional limi- 
tations or restrictions, or a combi- 
nation of exertional and 
nonexertional limitations or restric- 
tions. Once determined, whether the 
individual will be able to make an 
adjustment to other work requires 
adjudicative judgment regarding fac- 
tors such as the type and extent of 
the individual’s limitations or restric- 
tions and the extent of the erosion of 
the occupational base; i.e., the impact 
of the limitations or restrictions on 
the number of sedentary unskilled 
occupations or the total number of 
jobs to which the individual may be 
able to adjust, considering his or her 
age, education and work experience, 
including any transferable skills or 
education providing for direct entry 
into skilled work. 


Evaluating Ability of LessThan 
Full Range of Sedentary Work 

An accurate accounting of an 
individual’s abilities, limitations, 
and restrictions are necessary to 
determine the extent of erosion of 
the occupational base, the types of 
sedentary occupations an individual 
might still be able to do, and 
whether it will be necessary to make 
use of a vocational expert. Follow- 
ing are the exertional and 
nonexertional limitations and re- 
strictions that must be evaluated in 
order to determine an individual’s 
ability to perform a full range of sed- 
entary work or to determine that the 
sedentary occupational base is sig- 
nificantly eroded. 

¢ Exertional Limitations and Re- 
strictions 
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If an individual is 
unable to sit for a 
total of six hours in 
an eight-hour 
workday, the 
unskilled sedentary 
occupational base 
will be significantly 
eroded. 


1) Lifting/carrying: If an indi- 
vidual is unable to lift 10 pounds or 
occasionally lift and carry items like 
docket files, ledgers, and small tools 
throughout the workday, the un- 
skilled sedentary occupational base 
will be significantly eroded. The ex- 
tent of erosion will depend on the 
extent of the limitations. For ex- 
ample, if it can be determined that 
the individual has an ability to lift 
or carry slightly less than 10 
pounds, with no other limitations or 
restrictions on the ability to perform 
the requirements of sedentary work, 
the unskilled sedentary occupa- 
tional base would not be signifi- 
cantly eroded; however, an inability 
to lift or carry more than one to 
three pounds would erode the un- 
skilled sedentary occupational base 
significantly. 

2) Pushing/pulling: Limitations or 
restrictions on the ability to push or 
pull will generally have little effect 
on the unskilled sedentary occupa- 
tional base. 

3) Standing and walking: The full 
range of sedentary work requires 
that an individual be able to stand 
and walk for a total of approxi- 
mately two hours during an eight- 
hour workday. If an individual can 
stand and walk for total of slightly 
less than two hours per eight-hour 
workday, this, by itself, would not 
cause the occupational base to be 
significantly eroded. Conversely, a 
limitation to standing and walking 


for a total of only a few minutes to 
an hour during the workday would 
erode the unskilled sedentary occu- 
pational base significantly. 

4) Sitting: In order to perform a 
full range of sedentary work, an in- 
dividual must be able to remain in 
a seated position for approximately 
six hours of an eight-hour workday, 
with a morning break, a lunch pe- 
riod, and an afternoon break at 
approximately two-hour intervals. If 
an individual is unable to sit for a 
total of six hours in an eight-hour 
workday, the unskilled sedentary 
occupational base will be signifi- 
cantly eroded. 

5) Alternate sitting and standing: 
An individual may need to alternate 
the required sitting of sedentary 
work by standing (and, possibly, 
walking) periodically. Where this 
need cannot be accommodated by 
scheduled breaks and a lunch pe- 
riod, the occupational base for a full 
range of unskilled sedentary work 
will be significantly eroded. The ex- 
tent of the erosion will depend on 
the facts in the case, such as the fre- 
quency of the need to alternate sit- 
ting and standing and the length of 
time needed to stand. Therefore, the 
residual functional capacity assess- 
ment must be specific as to the fre- 
quency of the individual’s need to 
alternate sitting and standing. 

6) Medically required hand-held 
assistive device: To find that a hand- 
held assistive device is medically 
required, there must be medical 
documentation establishing the 
need for a hand-held assistive de- 
vice to aid in walking or standing, 
and describing the circumstances 
for which it is needed (i.e., whether 
all the time, periodically, or only in 
certain situations; distance and ter- 
rain; and any other relevant infor- 
mation). For example, if a medically 
required hand-held assistive device 
is needed only for prolonged 
ambulation, walking on uneven ter- 
rain, or ascending or descending 
slopes, the unskilled sedentary oc- 
cupational base will not ordinarily 
be significantly eroded. On the other 
hand, the occupational base for an 
individual who must use such a de- 
vice for balance because of significant 


an 
} 
: 
| 
} 
} 
: 
| 
| 
| 


involvement of both lower extremities 
may be significantly eroded. 

¢ Nonexertional Limitations and 
Restrictions 

1) Postural limitations: Postural 
limitations or restrictions related to 
such activities as climbing, balanc- 
ing, kneeling, crouching, or crawling 
would not usually significantly 
erode the occupational base for a full 
range of unskilled sedentary work 
because those activities are not usu- 
ally required in sedentary work. 
However, if an individual is limited 
in balancing even when standing or 
walking on level terrain, there may 
be a significant erosion of the un- 
skilled sedentary occupational base. 
It is important to state in the re- 
sidual functional capability assess- 
ment what is meant by limited bal- 
ancing in order to determine the 
remaining occupational base. An 
ability to stoop occasionally, i.e., 
from very little up to one third of 
the time, is required in most un- 
skilled sedentary occupations. A 
complete inability to stoop would 
significantly erode the unskilled 
sedentary occupational base but re- 
striction to occasional stooping 
should, by itself, only minimally 
erode the unskilled occupational 
base of sedentary work. 

2) Manipulative limitations: Most 
unskilled sedentary jobs require 
good use of both hands and the fin- 
gers, i.e., bilateral manual dexterity. 
Fine movements of small objects 
require use of the fingers, e.g. , to pick 
or pinch. Most unskilled sedentary 
jobs require good use of the hands 
and fingers for repetitive hand-fin- 
ger actions. Any significant manipu- 
lative limitation of an individual’s 
ability to handle and work with 
small objects with both hands will 
result in a significant erosion of the 
unskilled sedentary occupational 
base. However, the ability to feel the 
size, shape, temperature, or texture 
of an object by the fingertips is a 
function required in very few jobs 
and impairment of this ability 
would not, by itself, significantly 
erode the unskilled sedentary occu- 
pational base. 

3) Visual limitations or restric- 
tions: Most sedentary unskilled oc- 


cupations require working with 
small objects. If a visual limitation 
prevents an individual from seeing 
the small objects involved in most 
sedentary unskilled work, or if an 
individual is not able to avoid ordi- 
nary hazards in the workplace, such 
as boxes on the floor, doors ajar, or 
approaching people or vehicles, 
there will be a significant erosion of 
the sedentary occupational base. 

4) Communicative limitations: 
Basic communication is all that is 
needed to do unskilled work. The 
ability to hear and understand 
simple oral instructions or to com- 
municate simple information is suf- 
ficient. If the individual retains 
these basic communication abilities, 
the unskilled sedentary occupa- 
tional base would not be signifi- 
cantly eroded in these areas. 

5) Environmental restrictions: An 
environmental restriction is an im- 
pairment-caused need to avoid an 
environmental condition in a work- 
place. In general, few occupations in 
the unskilled sedentary occupa- 
tional base require work in environ- 
ments with extreme cold, extreme 
heat, wetness, humidity, vibration, 
or unusual hazards. They include: 
moving mechanical parts of equip- 
ment, tools, or machinery; electrical 
shock; working in high, exposed 
places; exposure to radiation; work- 
ing with explosives; and exposure to 
toxic, caustic chemicals. Even a need 
to avoid all exposure to these condi- 
tions would not, by itself, result in a 
significant erosion of the sedentary 
occupational base. Since all work en- 
vironments entail some level of noise, 
restrictions on the ability to work in 
a noisy workplace must be evaluated 
on an individual basis. The unskilled 
sedentary occupational base may be 
significantly eroded depending on the 
facts in the case record. Restrictions 
to avoid exposure to odors or dust 
must also be evaluated on an indi- 
vidual basis. The residual functional 
capacity assessment must specify 
which environments are restricted 
and state the extent of the restriction, 
e.g., whether only excessive or even 
small amounts of dust must be 
avoided. 

6) Mental limitations or restric- 


tions: A substantial loss of ability 
to meet any one of several basic 
work-related activities on a sus- 
tained basis (i.e., eight hours a day, 
five days a week, or an equivalent 
work schedule), will substantially 
erode the unskilled sedentary occu- 
pational base. These mental activi- 
ties are generally required by com- 
petitive, remunerative, unskilled 
work: understanding, remembering, 
and carrying out simple instruc- 
tions. Making judgments that are 
commensurate with the functions of 
unskilled work—i.e., simple work- 
related decisions. Responding ap- 
propriately to supervision, cowork- 
ers and usual work situations. A loss 
of ability to perform any of the 
above-basic work activities will sig- 
nificantly erode the unskilled sed- 
entary occupational base. 


Conclusion 

Florida workers’ compensation 
practitioners need awareness, 
knowledge, and understanding of 
the various components of seden- 
tary work. This article offers a be- 
ginning analysis of the physical de- 
mands, strength ratings, and 
exertional /nonexertional restric- 
tions and limitations that play a sig- 
nificant role in the ultimate deter- 
mination as to whether an 
employee’s ability to perform a full 
range of sedentary work has been 
affected. Along with vocational ex- 
pert guidance, this article will help 
practitioners to better evaluate and 
determine whether the unskilled 
sedentary occupational base has 
been significantly eroded. 
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Durable Powers of Attorney: 
A Less Restrictive Alternative? 


he viability of Florida’s 

durable powers of attor- 

ney was put into question 

by Peter B. Tiernan in his 
article entitled “Florida Durable 
Powers of Attorney, Exploring the 
Limitations of an Agent’s Author- 
ity.”' According to Mr. Tiernan, as a 
result of the 1995 revisions to FS. 
§709.08, which governs durable 
powers of attorney (“DPOAs”), an 
attorney-in-fact is substantially 
limited in the powers he or she may 
perform on behalf of a principal. Mr. 
Tiernan contends that standard 
provisions routinely contained in a 
DPOA are not enforceable without 
court intervention. However, the 
legislative intent behind the cre- 
ation and later amendments to FS. 
§709.08 and the weight Florida’s 
courts have given to express provi- 
sions of a duly executed DPOA need 
to be considered.” This article will 
argue that a properly drafted and 
duly executed DPOA can, without 
the need of court intervention, as- 
sist potentially disabled or inca- 
pacitated persons in handling their 
legal, business, and property af- 
fairs. 


Legislative History 

F‘S. §709.08 has evolved substan- 
tially since 1974, when Florida’s 
legislature first created the durable 
family power of attorney 
(“DFPOA”)’ to provide family mem- 
bers a means to “help a potentially 
disabled or incompetent person in 
handling that person’s legal, busi- 
ness and property affairs.”* Origi- 
nally, only the principal’s spouse, 
parent, or child, whether natural or 
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Aproperly drafted and 


duly executed DPOA can, 
without the need of court 


intervention, assist 
potentially disabled or 
incapacitated persons 
in handling their 
legal, business, and 
property affairs. 


adopted, qualified to act as an at- 
torney-in-fact under a DFPOA.® 
Gradually, the class of persons 
qualifying to act as an attorney-in- 
fact under a DFPOA was expanded 
to those “related to the principal by 
lineal consanguinity, whether natu- 
ral or adopted.”° The DFPOA was 
replaced in 1990 with a general 
DPOA.’ However, the 1990 revi- 
sions failed to specify who qualified 
to act as an attorney-in-fact under 
a DPOA. Presumably, any person 
who was at least 18 years of age and 
of sound mind qualified as an at- 
torney-in-fact under the Florida’s 
original DPOA. 

Finally, in 1995, E.'S. §709.08 was 
substantially revised to provide 
that any person at least 18 years of 
age and of sound mind, a financial 
institution (as defined by FS. Ch. 
655) with trust powers, conducting 


and authorized to transact business 
in the State of Florida, or a not-for- 
profit corporation, organized in the 
State of Florida for charitable or 
religious purposes, which qualified 
as a court-appointed guardian prior 
to January 1, 1996, and which is a 
tax-exempt organization under 
§501(c)(3) of the Internal Revenue 
Code of 1986, as amended, is quali- 
fied to act as an attorney-in-fact 
under a DPOA.* The 1995 revisions 
also gave third parties, acting in 
good faith, a basis to rely upon a 
DPOA and provided practitioners 
with the first statutory guidance as 
to the powers which may be con- 
ferred upon an attorney-in-fact and 
the limitations of such powers. 
There have been several revisions 
to F.S. §709.08 since 1995, includ- 
ing the enactment of legislation al- 
lowing for a springing DPOA, which 
took effect on January 1, 2002.° 
However, the bulk of the 1995 
DPOA statutory provisions have re- 
mained unchanged. 


Limitations of DPOA 

According to the previous article, 
the following provisions of §709.08, 
which took effect on July 1, 1995, 
substantially limit the powers that - 
may be conferred upon an attorney- 
in-fact: 

1) Section 709.08(7)(b)5, which 
provides that an attorney-in-fact 
may not “[clreate, amend, modify or 
revoke any document or other dis- 
position effective at the principal’s 
death or transfer assets to an ex- 
isting trust created by the princi- 
pal unless expressly authorized by 
the power of attorney.” 
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2) Section 709.08(7)(a), which pro- 
vides that “[e]xcept as otherwise 
limited by this section, by other ap- 
plicable law, or by the durable 
power of attorney, the attorney in 
fact has full authority to perform, 
without court approval, every act 
authorized and specifically enumer- 
ated in the durable power of attor- 
ney.” 

Applying the doctrine of last an- 
tecedent'’ to §709.08(7)(b)5, Mr. 
Tiernan contends that as a result of 
the lack of a comma prior to the 
phrase “unless expressly authorized 
by the power of attorney” an agent 
acting under a DPOA may not: 

1) Create, amend, modify, or re- 
voke any document or other dispo- 
sition effective at the principal’s 
death, notwithstanding anything to 
the contrary stated in the DPOA"; 
or 

2) Transfer assets to an existing 
trust created by the principal unless 
expressly authorized by the power 
of attorney.'” 

Analyzing §§709.08(7)(b)5 and 
709.08(7)(a) together, the article ar- 
gues that an attorney-in-fact may 
not exercise, without prior court 
approval, the following powers, all 
of which are commonly intended to 
be exercised by an attorney-in-fact: 

1) Exercise authority over jointly 
owned property of the principal, in- 
cluding real estate, bank accounts, 
payable on death accounts or in- 
trust for accounts, as exercising au- 
thority over property with survivor- 
ship features constitutes a 
modification of a disposition effec- 
tive at the principal’s death." 

2) Exercise authority to remove 
funds from the principal’s retire- 
ment plans or individual retirement 
accounts, as such withdrawals con- 
stitute a modification of a disposi- 
tion effective at the principal’s 
death." 

3) Borrow money against a life 
insurance policy owned by the prin- 
cipal, as the exercise of such author- 
ity constitutes a modification of a 
disposition effective at the 
principal’s death." 

4) Withdraw money from a trust 
pursuant to a plan to qualify the 
principal for Medicaid, as such act 


constitutes a modification or revo- 
cation of a disposition effective at 
the principal’s death.'° 

5) Make gifts of the principal’s 
property to the attorney-in-fact, as 
such action is prohibited by the laws 
of agency, which provide that an 
agent may not act adversely to the 
interests of the principal.'’ 


Proposed Construction 
of §709.08 Inconsistent 
with DPOA Purpose 

While F‘S. $709.08 has expanded 
the class of persons qualified to act 
as attorneys-in-fact beyond mem- 
bers of the principal’s immediate 
family, the purpose behind the 
DPOA remains intact: The DPOA is 
intended to assist potentially dis- 
abled or incapacitated people in 
handling their business and per- 
sonal affairs without the need for 
court intervention. In re Estate of 
Schiver, 441 So. 2d 1105 (Fla. 5th 
DCA 1983), was the first case to 
address the issue of whether an at- 
torney-in-fact, appointed pursuant 
to a properly drafted DFPOA, could 
elect the principal’s right to an elec- 
tive share. In reaching its decision 
that an attorney-in-fact could exer- 
cise the principal’s right to an elec- 
tive share, Florida’s Fifth District 
Court of Appeal recognized a dis- 
tinction between an agent acting 
under a DFPOA and a court-ap- 
pointed guardian. In distinguishing 
the two, the court stated the follow- 
ing: 

1) The DFPOA “has the beneficial 
effect of avoiding the time, expense 
and embarrassment involved in 
having to establish guardianships 
for incompetent persons.”"* 

2) “The holder of a family durable 
power of attorney is appointed by 
the donor of the power, and essen- 
tially performs the same functions 
as would a court appointed guard- 

Furthermore, the court stated the 
DFPOA applied to all property of the 
principal, including homestead 
property, provided the principal’s 
spouse joined in the alienation of 
such homestead property.”° 

As recently as July 2002, in Smith 
v. Lynch, 821 So. 2d 1197 (Fla. 4th 


DCA 2002), the court recognized 
that a DPOA is intended to be a less 
restrictive alternative to a guard- 
ianship. In Smith, the court refused 
to impose a guardianship on a per- 
son who was found to be incapaci- 
tated. Holding that the previously 
executed DPOA was an appropriate 
alternative to a guardianship, the 
court stated “that the appointment 
of a guardian would serve no useful 
purpose and would unnecessarily 
interfere with the family.””' In sup- 
port of its decision, the court cited 
§744.344, which provides that an 
“order appointing a guardian must 
be consistent with the incapacitated 
person’s welfare and safety, must be 
the least restrictive appropriate al- 
ternative, and must reserve to the 
incapacitated person the right to 
make decisions in matters commen- 
surate with the person’s ability to 
do so.”” 

It is clear that the Florida Legis- 
lature intended for an agent acting 
under a DPOA to have powers dif- 
ferent from a court-appointed 
guardian. F.S. §709.08(7)(a) pro- 
vides that “[e]xcept as otherwise 
limited by this section, by other ap- 
plicable law, or by the durable 
power of attorney, the attorney in 
fact has full authority to perform, 
without court approval, every act 
authorized and specifically enumer- 
ated in the durable power of attor- 
ney.” (Emphasis added.) This clause 
provides further evidence that the 
Florida Legislature intended 
DPOAs to be a less restrictive alter- 
native to guardianships. 


Powers of an 
Attorney-in-Fact 

Other provisions of §709.08 and 
the weight Florida courts place on 
the express provisions contained in 
a duly executed DPOA need to be 
considered. There is no indication, 
either on the face of §709.08 or in 
its legislative history, that the 
Florida Legislature intended to 
overrule prior case law by adding 
subparagraph (7) to $709.08 in 1995. 
In the absence of such indication, it 
is this author’s opinion that relevant 
case law must be considered in de- 
termining the powers that may be 
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exercised by an attorney-in-fact pur- 
suant to a duly executed DPOA. 

¢ Jointly Owned Property With 
Rights of Survivorship 

Section 709.08(7)(a)(2) specifi- 
cally authorizes an attorney-in-fact 
to convey or mortgage homestead 
property upon the proper joinder of 
the principal’s spouse. In addition, 
§709.08(6) provides, in part, that a 
DPOA applies to “homestead real 
property” and “all property held in 
any type of joint tenancy, including 
a tenancy in common, joint tenancy 
with right of survivorship, or a ten- 
ancy by the entirety.” Furthermore, 
in Bloom v. Weiser, 348 So. 2d 651 
(Fla. 3d DCA 1993), the court held 
that a power of attorney which spe- 
cifically authorized the conveyance 
of real property granted the attor- 
ney-in-fact the authority to convey 
the principal’s jointly owned prop- 
erty without court approval.” 
Therefore, if specifically enumer- 
ated in a duly executed DPOA, an 
attorney-in-fact may exercise au- 
thority over jointly owned property 
of the principal, payable on death 
accounts and in-trust for accounts. 

¢ Individual Retirement Accounts 

In the case of Goeke v. Goeke, 613 
So. 2d 1345, 1348 (Fla. 2d DCA 
1993), the court held that a guard- 
ian, with court approval, has the 
power to establish and modify indi- 
vidual retirement accounts, includ- 
ing the authority to designate ben- 
eficiaries of an _ individual 
retirement account. The court also 
indicated that had the power of at- 
torney at issue survived the incapac- 
ity of the principal and specifically 
contained such authority, the attor- 
ney-in-fact could have exercised 
such authority on behalf of the prin- 
cipal. Therefore, it is this author’s 
opinion that if specifically enumer- 
ated in a duly executed DPOA, a 
court would rule that an attorney- 
in-fact has the authority to modify 
or change a beneficiary designation 
on or remove funds from a retire- 
ment plan or an individual retire- 
ment account without prior court 
authorization. 

© Life Insurance 

Currently, we do not have any 
guidance from the Florida courts 
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regarding an attorney-in-fact’s au- 
thority to borrow against a life in- 
surance policy owned by the princi- 
pal. A life insurance policy is a 
contractual arrangement and in this 
regard is similar to a retirement 
plan or an individual retirement 
account. Therefore, if specifically 
enumerated in a DPOA, it is this 
author’s opinion that a court would 
rule an attorney-in-fact has the au- 
thority to borrow against life insur- 
ance policies owned by the princi- 
pal. 

e¢ Withdrawal of Trust Assets for 
Medicaid Qualification 

A durable power of attorney is 
commonly used to withdraw assets 
from the principal’s revocable trust 
to qualify a principal for Medicaid. 
Because the principal retains the 
right to revoke his or her trust, the 
assets of a principal’s revocable trust 
are treated as owned directly by the 
principal and may be freely disposed 
of during the principal’s lifetime. 
Furthermore, §709.08(7)(b)5 does 
not specifically prohibit the with- 
drawal of assets from a trust. Pre- 
sumably, because §709.08(7)(b)5 spe- 
cifically addresses transfers into a 
trust, the failure of the Florida Leg- 
islature to address transfers out of a 
trust was intentional. Therefore, 
§709.08(7)(b)5 should not apply to 
transfers out of a trust. In addition, 
§709.08(9)(d) provides, in part, that 
an attorney-in-fact may be held li- 
able for failing to participate in the 
administration of the principal’s 
property legal title to which is in a 
trust subject to the principal’s power 
of revocation. As a result, if the au- 
thority to withdraw trust assets is 
specifically enumerated in a duly 
executed DPOA, an attorney-in-fact 
would be obligated to make trans- 
fers out of the principal’s revocable 
trust if necessary to qualify the prin- 
cipal for Medicaid. 

Gifting Authority 

Finally, it is well established that 
a duly executed DPOA may confer 
gifting authority upon an attorney- 
in-fact.* In an unpublished opinion, 
Florida’s Fifth District Court of Ap- 
peal in James v. James, No. 5D02- 
1565 (Fla. 5th DCA March 7, 2003), 
stated that “an agent cannot make 


gifts to himself or others unless it 
is expressly authorized in” the 
DPOA. It is also well established 
that an attorney-in-fact must act for 
the benefit of the principal.”° Fur- 
thermore, §709.08(8) imposes a fi- 
duciary duty upon an attorney-in- 
fact to observe the standard of care 
applicable to trustees. Therefore, an 
attorney-in-fact may make gifts of 
the principal’s property and such 
gifts may be made to the attorney- 
in-fact if the underlying duly ex- 
ecuted DPOA specifically grants 
such gifting authority. 


Conclusion: Proposal 
for Statutory Change 

While practitioners have the leg- 
islative intent of §709.08 and rel- 
evant case law to rely on in draft- 
ing DPOAs, the Power of Attorney 
and Advance Directive Law Com- 
mittee of the Real Property, Probate 
and Trust Law Section of The 
Florida Bar recognizes the need to 
revise §709.08 and is in the process 
of finalizing its proposed revisions. 
The committee’s intent in revising 
the section is to provide practitio- 
ners with specific statutory guid- 
ance in drafting DPOAs which may 
be relied upon by third parties. The 
committee’s proposed revisions pro- 
vide for more than the simple inser- 
tion of a comma as “punctuation is 
considered to be the most fallible 
and least reliable indication of the 
legislature’s intent.”** Consistent 
with the substance of this article, 
the committee’s current draft of the 
proposed revisions to F.S. §709.08 
deletes the existing provisions of 
§709.08(7)(b)5 and adds the follow- 
ing language at subparagraph (c) to 
§709.08(7):?" 
A power of attorney may not be con- 
strued to grant authority to an attorney 
in fact to perform any of the following 
acts unless expressly authorized in the 
power of attorney: 

1. Exercise the principal’s right to 
create, modify or revoke a trust, or with- 
draw property or receive income from 
any trust. 

2. Fund with the principal’s property 
a trust not created by the principal or a 
person authorized to create a trust on 
behalf of the principal. 

3. Make or revoke a gift of the 


principal’s property in trust or other- 
wise. 
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4. Exercise the right to make a dis- 
claimer on behalf of the principal. This 
does not limit the attorney in fact’s au- 
thority to disclaim a detrimental trans- 
fer to the principal with the approval of 
the court. 

5. Exercise the principal’s right to 
create or change survivorship interests 
in the principal’s property, accounts or 
in property in which the principal may 
have an interest, or withdraw assets or 
funds from any type of joint, pay on 
death, survivorship or retirement ac- 
count. 

6. Designate or change the designa- 
tion of beneficiaries to receive any prop- 
erty, account, benefit, contract of insur- 
ance or contract right on the principal’s 
death. 

7. Make loans to the attorney-in-fact. 

8. Continue, pay the premium on, 
modify, rescind, release, terminate, pro- 
cure, borrow against or withdraw cash 
value from any contract of life, accident, 
health or disability insurance or contract 
for the provision of health care services. 

9. Make gifts to charity or members 
of the principal’s family, including the 
attorney in fact, in connection with es- 
tate and income tax planning and pub- 
lic benefits planning.”* 


In addition, the committee is cur- 
rently drafting additional language 
to §709.08 that would allow an at- 
torney-in-fact to be granted greater 
authority in order to qualify the 
principal for public benefits. Once 
final, the proposed revisions, which 
are expected to be substantially 
similar to their current form, will be 
presented to the Florida Legislature 
for consideration as a proposed bill. 

The failure of Florida’s legislature 
to insert a comma prior to a quali- 
fying phrase in §709.08(7)(b)(5) 
should not, without more, limit the 
powers that may be conferred upon 
an attorney-in-fact. Until the 
committee’s proposed revisions to 
§709.08 are enacted into law, prac- 
titioners should continue to rely 
upon legislative intent and existing 
case law when drafting DPOAs. 
Therefore, it is this author’s opin- 
ion that practitioners may continue 
to grant the following powers to an 
agent acting under a DPOA in the 
expectation that these powers can 
be exercised without prior court ap- 
proval: 

1) Exercise authority over the 
principal’s jointly owned property, 
including real estate, bank accounts, 
payable on death accounts or in- 
trust for accounts. 


2) Exercise authority to remove 
funds from or change the beneficiary 
designation on the principal’s retire- 
ment plan or individual retirement 
account. 

3) Borrow money against a life 
insurance policy owned by the prin- 
cipal. 

4) Withdraw money from the 
principal’s revocable trust pursuant 
to a plan to qualify the principal for 
Medicaid. 

5) Make gifts of the principal’s 
property to third parties, including 
the attorney-in-fact. 

Both the Florida Statutes and 
Florida case law clearly recognize 
that an agent acting under a duly 
executed DPOA has the authority, 
without court intervention, to exer- 
cise the powers specifically enumer- 
ated therein. The Florida Statutes 
allowing DPOAs are intended to cre- 
ate a less restrictive alternative to 
guardianships. While statutory 
clarification is desirable, the current 
status of the law in Florida satis- 
fies this requirement. UO 
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Labor and Employment Law 


Mental Examinations in 
Federal Employment Litigation 


by Alexander D. del Russo and Jerome H. Poliacoff 


Complete emotional tranquility is sel- 
dom attainable in the world, and some 
degree of transient and trivial emo- 
tional distress is a part of the price of 
living among people. The law inter- 
venes only where the distress inflicted 
is so severe that no reasonable person 
could be expected to endure it.! 


hether this prin- 

ciple from the Re- 

statement of Torts 

discussion of the 
law of intentional infliction of emo- 
tional distress applies in employ- 
ment claims can be debated. Yet 
what is clear is that virtually every 
employment lawsuit (where the 
underlying statute permits) asserts 
a claim for compensatory dam- 
ages—damages for emotional dis- 
tress, humiliation, embarrassment, 
and the otherwise intangible pain 
and suffering caused by the chal- 
lenged employment action. 

Not surprisingly, many defense 
attorneys assume that a plaintiff 
claiming “emotional distress” has 
placed his or her mental health at 
issue, thereby providing the defen- 
dant with a right of access to the 
plaintiff’s medical records. Typi- 
cally, this may include subpoenas 
to health care providers as well as 
mental health professionals. The 
question then arises, when, or if, a 
Rule 35? mental examination can 
be a useful tool in assessing any 
claim for emotional distress. 

To be sure, a mental examination 
will provide insight into the 
plaintiff’s mental condition, such 
as whether the individual suffers 
from a personality or mood disor- 
der which might otherwise affect 
that person’s perception of events. 
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The prevailing view is 


that a plaintiff's mental 
health is not necessarily 


in controversy simply 

because that plaintiff 
seeks damages for 
emotional distress. 


It will assist in assessing the na- 
ture and extent of the alleged emo- 
tional distress, and it can help fer- 
ret out malingerers. As defense 
counsel, however, what are your 
considerations in requesting a psy- 
chiatric examination? After all, 
plaintiff’s counsel is entitled to a 
copy of any reports or evaluations 
prepared by the examiner setting 
out the examiner’s findings. As 
plaintiff’s counsel, can you reduce 
the likelihood of having your cli- 
ent subjected to a mental exami- 
nation by an expert of the 
defendant’s choosing? How, if at all, 
is this affected by the claims raised 
or the damages pled within your 
complaint? 

This article addresses some of 
these issues concerning mental ex- 
aminations in the context of federal 
employment litigation. 


Authority for Mental 
Examinations 
Contrary to popular belief, a 


plaintiff who seeks compensatory 
damages, i.e., damages for humili- 
ation, emotional distress, or embar- 
rassment, has not automatically 
placed his or her mental health suf- 
ficiently at issue to justify a men- 
tal examination. Our analysis be- 
gins with Rule 35(a), which 
provides in pertinent part: 


When the mental... condition... ofa 


party ... is in controversy, the 
court ... may order the party to sub- 
mit to a... mental examination by a 


duly licensed or certified examiner .... 
The order may be made only on motion 
for good cause shown and upon notice 
to the person to be examined and to all 
parties and shall specify the time, man- 
ner, place, conditions, and scope of the 
examination.... 


As the text of Rule 35 indicates, 
there are two prerequisites before 
a mental examination may be or- 
dered: 1) the mental health of the 
party must be in controversy, and 
2) a request for the examination 
must be based on good cause shown. 
Unlike other discovery rules, which 
are afforded a liberal treatment and 
which identify the scope of discovery 
as that which is relevant and not 
privileged, Rule 35 includes addi- 
tional requirements that the matter 
be in controversy and that the movant 
affirmatively demonstrate good 
cause. In Schlagenhauf v. Holder, 379 
US. 104 (1964), the Supreme Court 
squarely addressed construction of 
this language and established guide- 
lines for lower courts to follow. The 
Court began by clarifying that the 
two prerequisites of Rule 35 are not 
a “mere formality.” 


They are not met by mere conclusory 
allegations of the pleadings—nor by 


ie 
| 
} 
| 
7 
} 
| 
} 
} 
| 
: 
| 


mere relevance to the case—but require 
an affirmative showing by the movant 
that each condition ... is really and 
genuinely in controversy and that good 
cause exists for ordering each particu- 
lar examination .... Rule 35, therefore, 
requires discriminating application by 
the trial judge.... 


* 


Of course, there are situations where 
the pleadings alone are sufficient to 
meet these requirements. A plaintiff... 
who asserts mental or physical injury . . 
. places that mental or physical injury 
clearly in controversy and provides the 
defendant with good cause for an exami- 
nation to determine the existence and 
extent of such asserted injury.® 


Since Schlagenhauf, courts have 
struggled to define precisely when 
a plaintiff puts his or her mental 
condition in controversy by claiming 
damages for emotional distress. 

A handful of courts have held that 
a claim for emotional distress, by 
itself, is sufficient to place a 
plaintiff's mental health in contro- 
versy.' Nevertheless, the prevailing 
view is that a plaintiff’s mental 
health is not necessarily in contro- 
versy simply because that plaintiff 
seeks damages for emotional dis- 
tress. This is because courts do not 
view emotional distress as synony- 
mous with the mental condition 
requirement of Rule 35. “A person 
with no ‘mental condition’ may still 
suffer emotional distress which is 
compensable.” Although the 11th 
Circuit has not specifically addressed 
this issue, some courts within this cir- 
cuit have accepted the prevailing view 
that Rule 35 mental examinations 
require something more than a claim 
for emotional distress.° Thus, allega- 
tions of “humiliation,” “mental an- 
guish,” or “emotional distress,” with- 
out more, have typically been viewed 
as insufficient to warrant a Rule 35 
mental examination. 

The same courts that hold to this 
prevailing view recognize that a 
mental examination is appropriate 
if any of the following factors are 
present: 

1) The plaintiff asserts a claim for 
intentional infliction of emotional dis- 
tress; 

2) The plaintiff alleges a particu- 
lar mental or psychiatric injury; 

3) The plaintiff claims unusually 
severe emotional distress; 

4) The plaintiff intends to offer ex- 


pert testimony in order to support his 
or her emotional distress claim; or 

5) The plaintiff concedes that 
his or her mental condition is in 
controversy.’ 

A quick glance at these factors 
reveals the obvious. For instance, if 
a plaintiff intends to offer an expert 
witness to support a claim for emo- 
tional distress, or if the plaintiff sim- 
ply concedes that his or her mental 
condition is in controversy, then 
courts will generally permit a Rule 
35 mental examination as a matter 
of course. What may not be as obvi- 
ous, however, is that asserting a tort 
claim for intentional infliction of 
emotional distress—where the emo- 
tional distress is an essential ele- 
ment of liability and not merely 
damages—will subject a plaintiff to 
a mental examination by the 
defendant’s expert. In Stevenson v. 
Stanley Bostitch, Inc., 201 FR.D. 551, 
554 (N.D. Ga. 2001), where the plain- 
tiff alleged Title VII claims for dis- 
crimination and hostile work environ- 
ment, the court granted defendant’s 
motion for a mental examination be- 
cause plaintiff asserted a separate 
state law claim for intentional inflic- 
tion of emotional distress.* 

Similarly, a plaintiff may be sub- 
jected to a mental examination if he 
or she alleges specific and severe 
emotional injuries such as sleepless- 
ness, depression, or being socially 
withdrawn on an ongoing basis. 
Courts deem this sufficient to war- 
rant a mental examination since the 
emotional distress is particularized 
and ongoing.’ In Ali v. Wang Labora- 
tories, Inc., 162 F.R.D. 165 (M.D. Fla. 
1995), the court permitted a mental 
examination of an Americans with 
Disabilities Act plaintiff where he 
claimed more than the “garden vari- 
ety” emotional distress. The Ali court 
noted that the plaintiff was claiming 
“severe and permanent psychological 
damage,” ongoing depression, and 
damage to his personal character and 
relationships. Courts have empha- 
sized that this factor can be satisfied 
when a plaintiff asserts ongoing men- 
tal illness resulting from the com- 
plained-of conduct.'° 

Although the second prerequisite 
for a mental examination is a show- 


ing of good cause, courts tend to rec- 
ognize that this merges with the 
requirements necessary to find that 
a party’s mental condition is in con- 
troversy. Once a plaintiff’s mental 
health is in controversy, courts have 
generally concluded that good cause 
exists for a mental examination. For 
instance, in Ali, the court granted 
defendant’s motion to compel plain- 
tiff to submit to a mental examina- 
tion, finding good cause for the ex- 
amination because plaintiff had 
alleged specific mental and psychi- 
atric injuries and because plaintiff 
was seeking substantial damages 
for alleged emotional distress. 
Since plaintiff's mental condition is in 
controversy and substantial damages are 
asserted, it is essential for defendant to 
have the reasonable opportunity to chal- 
lenge plaintiffs claim and testimony... . 
The testimony of an expert is a well-recog- 
nized and reasonable way of doing so . . .!! 
Other courts recognize that a 
plaintiff’s use of an expert witness 
to support a claim of emotional dis- 
tress constitutes presumptive 
grounds for finding good cause.” 
The thrust of these cases is the 
recognition that mental examina- 
tions may be an appropriate means 
for defending an employment claim, 
but they require a sufficient show- 
ing of entitlement either through 
plaintiff’s particularized allegations 
of mental injury, especially when 
accompanied by a demand for sub- 
stantial damages, or through 
plaintiff’s use of expert testimony. 


Conditions for Examination 

Even where parties agree to con- 
duct a mental examination, they are 
frequently at odds over the condi- 
tions for the examination itself. Rule 
35 grants the court authority to de- 
termine these if the parties cannot 
agree. Rule 35(a) specifically pro- 
vides that the court “shall specify 
the time, manner, place, conditions 
and scope of the examination and 
the person or persons by whom it is 
to be made.” 

At the outset, the order must iden- 
tify the examiner. This requires the 
defendant to identify the proposed 
examiner in its Rule 35 motion (usu- 
ally defendant’s own expert) as well 
as the examiner’s clinical or aca- 
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demic qualifications. The fact that 
the proposed examiner has been re- 
tained by defendant as its own ex- 
pert witness will not, by itself, pre- 
clude the examiner from conducting 
the examination." 

Next, parties frequently joust over 
who may attend the examination 
process. Although Rule 35 does not 
address the issue of who may be 
present at the examination, courts 
that have considered this issue have 
generally recognized that the pres- 
ence of others may be a distraction 
or impediment to the examination 
process." In Hertenstein v. Kimberly 
Home Health Care, Inc., 189 F.R.D. 
620 (D. Kan. 1999), a Title VII sexual 
harassment/retaliation claim where 
the court ordered a Rule 35 mental 
examination, the court thoughtfully 
considered the issue of who may at- 
tend the mental examination. After 
an extensive analysis, and after dis- 
tinguishing mental from physical ex- 
aminations, the court concluded that 
the presence of third persons or re- 
cording devices might impair the va- 
lidity of the exam and “would inject a 
greater degree of the adversarial pro- 
cess into an evaluation that is in- 
tended to be neutral.” Similarly, in 
Shirsat v. Mutual Pharmaceutical Co., 
Inc. 169 F.R.D. 68 (E.D. Pa. 1996): 
This Court finds that an observer, court 
reporter, or recording device would con- 
stitute a distraction during the exami- 


nation and work to diminish the accu- 
racy of the process. 


* * * 


[An] observer [could] potentially distract 
the examining psychiatrist and exam- 
inee thereby compromising the results 
of the examination. Moreover, the pres- 
ence of an observer interjects an 
adversarial, partisan atmosphere into 
what should be otherwise a wholly ob- 
jective inquiry ....The Court finds that 
the presence of an observer would lend 
a degree of artificiality to the examina- 
tion that would be inconsistent with the 
applicable professional standard.'® 
Other frequent areas of dispute 
include the location of the examina- 
tion and the nature of any tests per- 
formed. For example, parties often 
disagree as to whether the 
examiner’s office is a sufficiently 
“neutral” location for purposes of a 
mental health examination. In ad- 
dition to a clinical interview, should 


the examiner be permitted to con- 
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duct diagnostic tests that could re- 
veal a wealth of unrelated informa- 
tion about the plaintiff? In Breda v. 
Wolf Camera, Inc., 1998 WL 811551 
(S.D. Ga. 1998), the district court 
ordered a Title VII plaintiff to sub- 
mit to a mental examination in con- 
nection with claims for sexual dis- 
crimination and hostile work 
environment. Plaintiff challenged 
the expert’s proposed use of the Min- 
nesota Multiphasic Personality In- 
ventory-II and the Rorschach Ink- 
blot tests on grounds that they 
would provide the defendant “with 
an unreasonably broad opportunity 
to learn things about [the plaintiff] 
that would not otherwise be discov- 
erable.”'’ Nevertheless, the court 
allowed these tests to proceed since 
both are recognized as acceptable 
diagnostic indicators in a mental 
examination, and because questions 
regarding the accuracy or admissi- 
bility of such tests were better left 
to a pre-trial Daubert motion. 


Clinical Issues 

Given the potential that an em- 
ployment claim plaintiff may be 
subjected to a mental examination, 
it is certainly worthwhile for 
plaintiff’s counsel to avoid what can 
be characterized as “traps of expe- 
dience”—a proof of the adage that 
“haste makes waste.” For example, 
when representing a plaintiff who 
claims emotional damages as a con- 
sequence of a challenged employ- 
ment action, plaintiff’s counsel may 
be all too quick to send the plaintiff 
to a mental health provider on the 
claimant’s insurance panel. This is 
done to demonstrate that the plain- 
tiff sought assistance while saving 
legal expenses by shifting the cost 
to the claimant’s insurance carrier. 
Presumably, the expectation is that 
the treating mental health provider 
will be able and willing to testify as 
a treating expert. Aside from the 
possible reluctance of the mental 
health professional to become en- 
gaged in litigation, the practitioner 
may also be ill-trained (if at all) and 
unfamiliar with litigation protocols 
(e.g., release of records, protection of 
privilege, evidentiary standards). 
Moreover, if the practitioner does 


testify, he or she is subject to an ethi- 
cal challenge as to his or her objec- 
tivity, having been caught in what 
is referred to as a “dual role di- 
lemma”—a role conflict that arises 
when a treating therapist also at- 
tempts to testify as a forensic expert 
addressing the psycho-legal issues 
in a case, such as the proximate 
cause of injury, or the possibility of 
malingering.'* 

When a mental health provider 
sees an employment plaintiff, there 
are additional “traps of expedience” 
for the evaluating provider that are 
worth noting: 

¢ First Trap: The evaluator agrees 
to accept a letter of protection in 
which he or she is given the prom- 
ise of sharing in some future award 
in lieu of current payment. 

This arrangement is neither ethi- 
cal nor legal.'* A more professional 
approach to the payment of fees is 
for the attorney and the evaluator 
to recognize that in hiring the evalu- 
ator, what is promised (and ex- 
pected) is the rendering of profes- 
sional services to the best of the 
evaluator’s ability without warran- 
ties, representations or guarantees 
as to either the results of profes- 
sional findings or the outcome as 
may be related to those findings. In 
other words, the results will speak 
for themselves, in return for which 
the evaluator will be compensated. 

¢ Second Trap: The evaluator does 
not amass a full history. 

Such a history would reasonably 
include: 1) interviewing collateral 
sources of information either di- 
rectly (interviews with spouses, sig- 
nificant others, co-workers) or indi- 
rectly (review of written pleadings, 
documents, depositions); 2) medical 
and pharmacy records, employment 
records, police or accident reports; 
and 3) any records from previous 
litigation. By not performing this 
corroborating work, the ability to 
determine the contribution, if any, 
of previous trauma or prior emo- 
tional condition is limited to the 
plaintiff’s self-report, an obviously 
biased and limited presentation. 

¢ Third Trap: The evaluator nei- 
ther addresses nor rules out malin- 
gering by accounting for its pres- 
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ence, or absence, in the evaluation 
process before the opposing expert 
can address this issue. 
Malingering is broadly defined as 
producing, feigning, or exaggerating 
symptoms to achieve an external goal 
(e.g., fraudulently obtaining compen- 
sation in litigation, evading legal or 
military duties, or obtaining drugs).”° 
Until recently, assessing whether 
a subject was responding truthfully 
depended on traditional clinical 
methods for uncovering malinger- 
ing. These methods consisted of be- 
ing suspicious when patients 
claimed bizarre or unusual symp- 
toms, indiscriminately described a 
wide variety of symptoms, claimed 
contradictory symptoms, and dis- 
played inconsistencies between 
their performances on tests and 
their real-life behavior. 
Fortunately, a number of new 
empirically validated psychological 
tests have been introduced*! that 
reliably distinguish between malin- 
gerers and nonmalingerers.”* These 
tests may be sufficient to meet the 
Daubert test for admissibility (al- 
though as of today this is unclear). 
Additionally, these tests are suffi- 
ciently sensitive (i.e., able to cor- 
rectly identify malingerers) and spe- 
cific (i.e., able to correctly identify 
nonmalingerers) that their useful- 
ness will be difficult to challenge. 
Fourth Trap: The evaluator fo- 
cuses on symptoms (Axis I diag- 
noses) and overlooks the contribu- 
tion of preexisting and 
long-standing personality disorders 
as a source of the alleged distress. 
This fourth trap of expedience 
fails to recognize that personality 
disorders may cause a person to in- 
terpret events in a distorted fash- 
ion and then seek to rationalize 
their own irrational or unreasonable 
behavior. Courts have begun to rec- 
ognize the role personality disorders 
play in the genesis of disputes that 
give rise to claims of workplace dis- 
crimination. In Lowe v. Philadelphia 
Newspapers, Inc., 594 F. Supp 123, 
123-26, (E.D. Pa. 1984), a racial ha- 
rassment case, the court admitted 
testimony that due to a personality 
disorder, the plaintiff was overly 
sensitive to ordinary criticism. In 


Sudtelgte v. Reno, 63 Fair Empl. 
Prac. Cas. (BNA) 1257 (W.D. Mo. 
Jan. 3, 1994), the court admitted 
extensive psychiatric testimony con- 
cerning the effect of personality dis- 
orders on perception. That court 
held that although the plaintiff sub- 
jectively may have felt harassed, her 
perception was the result of her ab- 
normal sensitivity caused by her 
personality disorder. In Pascouau v. 
Martin Marietta, 994 F. Supp. 1276 
(D. Colo. 1998), aff'd by 185 F.3d 874 
(10th Cir. 1999), the court concluded 
that “the conduct that could be de- 
scribed as harassment was not 
based on gender, but rather on 
Plaintiff’s demonstrated lack of in- 
terpersonal skills.” In Newberry v. 
East Texas State University,161 F.3d 
276 (5th Cir. 1998), an ADA case in 
which the plaintiff suffered from 
obsessive compulsive personality 
disorder, the appellate court upheld 
a finding that the disorder inter- 
fered with plaintiff’s relationships 
with others because of his rigid per- 
fectionism and stringent ethics. 

Personality disorders are often 
the cause of interactions between 
people that are later alleged to have 
been imposed on the plaintiff by oth- 
ers. The plaintiff with a personality 
disorder may not be the mere vic- 
tim of another, but rather it may be 
that his or her own irritability, per- 
fectionism or manipulation of oth- 
ers may be the beginning of a chain 
of events that leads to claim of 
wrongful termination, harassment, 
or discrimination. 


Role of Psychological Testing 

To accurately and ethically assess 
a claim of emotional distress, test- 
ing should be undertaken.” To per- 
form a successful Rule 35 mental 
examination, the examiner should: 

1) Gather and review relevant 
records and documentation, includ- 
ing medical records and relevant 
case documentation; 

2) Obtain collateral sources of in- 
formation if available (e.g., inter- 
viewing, or reading depositions of, 
spouses and coworkers); 

3) Conduct testing to include an 
assessment of a) personality function- 
ing and b) the presence or absence of 


symptoms (e.g., anxiety, depression, 
PTSD), developing a reasonable attri- 
bution of etiology, or cause of symp- 
toms, if present, or an explanation of 
why they are absent, and c) the pres- 
ence or absence of malingering; 

4) Provide a report addressing (3) 
above that includes findings from 
any empirical research bearing on 
the nature of the claim in the liti- 
gation (e.g., long-term effects of 
sexual victimization), and 

5) Assist in the preparation for 
examination of opposing counsel’s 
expert(s), if any. 

The following table highlights the 
basic criteria by which an emotional 
damages claim is generally assessed 
by forensic psychologists: 

The important overall issue is 
determining whether the plaintiff 
has actually experienced the alleged 
emotional injury or suffering and 
whether the suffering is attributable 
to the experience in the workplace. 
Alternatively, the examiner may de- 
termine that the claimed distress is 
merely an expected and normal reac- 
tion to an uncomfortable situation. It 
is this distinction that the examina- 
tion process seeks to uncover. 


Conclusion 

Rule 35 mental examinations are 
not permitted in every employment 
case in which a plaintiff claims emo- 
tional distress; nor are such exami- 
nations always advisable, from a 
defense perspective. Nevertheless, 
mental examinations can be a valu- 
able resource in countering a 
plaintiff's own testimony regarding 
suffering and its cause, by examin- 
ing other life stressors that may be 
the cause of emotional distress, and 
in otherwise providing insight to a 
plaintiff’s emotional distress claims. 

If a mental examination is or- 
dered, it is necessary to review the 
evaluative criteria in advance. Re- 
member, an emotional injury could 
result from an emotional disorder, 
that is, a clinically significant be- 
havioral or psychological syndrome 
or pattern of interpersonal behav- 
ior that occurs in a person and is 
associated with present distress (a 
painful symptom or symptoms) or 
with disability (impairment in one 
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Criteria For Evaluation 


Present? 


Absent? | ©Ssarily placed in contro- 


Impaired social functioning? 


versy merely because 
plaintiff seeks to recover 


Impaired vocational functioning? 


for ‘emotional dis- 


Collateral source(s) of observation, 
or confirmation (e.g., spouse, 


physician, other report)? 


tress.””). 

7 See Fox v. Gates 
Corp., 179 F.R.D. 303, 
307 (D.C. Colo. 1998); 


Complaint meets specific criteria 
found in DSM-IV-TR? 


Turner v. Imperial 
Stores, 161 F.R.D. 89, 95 
(S.D. Cal. 1995). 


Treatment sought? 


8 See Stevenson v. 


Extended evaluation: Including 
interview(s)? 


Stanley Bostitch, Inc., 
201 F.R.D. at 554; see 
also Bethel v. Dixie 


Extended evaluation: Including 
review of documents? 


Homecrafters, Inc., 192 
F-R.D. 320, 323-24 (N.D. 


Testing: Symptoms? 


Ga. 2000). 
° See Ragge v. MCA/ 


Testing: Personality? 


Universal Studios, 165 


Testing: Rule out Malingering? 


F.R.D. 605 (C.D. Cal. 


Alternative causes examined 
and ruled out? 


1995) (holding plaintiff's 
allegation that she “suf- 


or more important areas of function- 
ing). In contrast, a psychological re- 
action would not be considered a 
mental or emotional disorder if the 
behavior or symptoms were simply 
an expected reaction to a particu- 
lar event. For a diagnosis that an 
individual suffers from a mental dis- 
order to be proper, there must be evi- 
dence of a behavioral, psychological, 
or biological dysfunction in the per- 
son that causes impairment in ei- 
ther social or vocational functioning 
or both. O 


1 RESTATEMENT (SECOND) OF Torts, §46, 
comment j (2003). 

2 See Fen. R. Civ. P. 35. 

3 Schlagenhauf, 379 U.S. at 118-19. 

4 See Jansen v. Packaging Corporation 
of America, 158 F.R.D. 409, 411 (N.D. Ill. 
1994) (“There is no question that by ad- 
vancing such intangible harms as a com- 
ponent of her damages claim Jansen has 
not only placed her mental condition ‘in 
controversy’ but has confirmed the ex- 
istence of ‘good cause’ for [defendant’s] 
motion”); Smedley v. Capps, Staples, 
Ward Hastings & Dodson, 820 F. Supp. 
1227, 1232 (N.D. Cal. 1993) (finding al- 
though plaintiff sought only to present 
evidence of “normal” emotional distress, 
the evidence was sufficient to warrant 
psychological examination). 

5 Ali v. Wang Laboratories, Inc., 162 
F.R.D. 165, 168 (M.D. Fla. 1995). 

® See, e.g., Stevenson v. Stanley 
Bostitch, Inc., 201 F.R.D. 551, 553 (N.D. 
Ga. 2001) (“plaintiffs do not place their 
mental condition in controversy merely 
by claiming damages for mental anguish 
or ‘garden variety’ emotional distress”); 
Ali v. Wang Laboratories, Inc., 162 F.R.D. 
at 167-68 (“plaintiff’s ‘mental condition’ 
within the meaning of Rule 35 is not nec- 


64 THE FLORIDA BAR JOURNAL/MAY 2004 


fered, and continues to 
suffer” humiliation, embarrassment, 
and mental and emotional distress 
places her mental health in contro- 
versy); Sarko v. Penn-Dell Directory Co., 
170 F.R.D. 127-131 (E.D. Pa. 1997) (hold- 
ing where plaintiff alleged long-term 
impact on her mental state, her current 
mental condition is “really and gener- 
ally in controversy.”) 

10 See Hodges v. Keane, 145 F.R.D. 332, 
334 (S.D.N_Y. 1993) (“had plaintiff elected 
to assert the existence of an ongoing men- 
tal illness resulting from defendant’s acts 
... defendants would undoubtedly be en- 
titled to an order under Rule 35(a) allow- 
ing them to conduct a psychiatric evalu- 
ation”) (emphasis added). 

1 Ali, 162 F.R.D. at 168. 

2 See Lahr v. Fulbright & Jaworski, 
LLP, 164 F.R.D. 196, 200 (N.D. Tex. 1995) 
(reasoning that plaintiff’s intent to prove 
claim through expert testimony estab- 
lishes “need to preserve the equal foot- 
ing of the parties to evaluate the 
plaintiff’s mental state”). 

13 See Hertenstein v. Kimberly Home Health 
Care, Inc., 189 FR.D. 620 (D. Kan. 1999). 

4 See, e.g., Abdulwali v. Washington 
Metro Area Transit Authority, 193 F.R.D. 
10, 14(D.D.C. 2000) (excluding counsel and 
court reporter since “psychological exami- 
nations necessitate an unimpeded, one-on- 
one exchange between the doctor and the 
patient”); Bertel v. Dixie Homecrafters, Inc., 
192 F.R.D. 320, 323-24 (N.D. Ga. 2000) (de- 
nying request by plaintiffs counsel to at- 
tend mental examination). 

15 Hertenstein, 189 F.R.D. at 630. See also 
Bethel v. Dixie Homecrafters, Inc., 192 
FR.D. at 324 (denying plaintiff's request 
to have her attorney present during men- 
tal examination). 

16 Shirsat, 169 F.R.D. at 70-71. 

7 Breda, 1998 WL 811551 at *2. 

8 See Greenberg, S. A., & Shuman, D. 
W., Irreconcilable Conflict Between Thera- 
peutic and Forensic Roles, 28 PROFESSIONAL 
PsycHo.ocy: RESEARCH & Practice 50-57 
(1997). See also Strasburger, L. H., 
Gutheil, T. G., & Brodsky, A., on Wearing 
Two Hats: Role Conflict in Serving as Both 


Psychotherapist and Expert Witness, 154 
Am. J. Psycuiatry 448-456 (1997). 

8 Letters of protection are not an ac- 
ceptable form of payment guarantee. Ac- 
cepting a “letter of protection,” as may 
be executed when working with other 
health care professionals (medical doc- 
tors, chiropractors), constitute actions 
that are cause for discipline of psycholo- 
gists by the Agency for Health Care 
Administration’s (AHCA) Board of Psy- 
chology [FLA. Star. §490.009 7(1)(j); and 
Fla. Admin. Code 64B19-17.0029(1)(j)]. 

20 Defined in the American Psychiatric 
Association’s Diagnostic and Statistical 
Manual of Mental Disorders — Fourth 
Edition as the “intentional production 
of false or grossly exaggerated physical 
or psychological symptoms, motivated by 
external incentives such as avoiding 
military duty, avoiding work, obtaining 
financial compensation, evading crimi- 
nal prosecution, or obtaining drugs.” 

21 The Structured Interview of Re- 
ported Symptoms [SIRS], the Test of 
Memory Malingering [TOMM], and the 
Victoria Symptom Validity Test [VSVT]. 

2 See Rogers, R., Sewell, K.W., & 
Goldstein, A., Explanatory Models of Ma- 
lingering: A Prototypical Analysis, 18 Law 
AND HuMAN Beuavior 543-552 (1994); 
Rogers, R., Harrell, E.H., Liff, C_D., Feign- 
ing Neuropsychological Impairment: A 
Critical Review of Methodological and 
Clinical Considerations, 13 CLINnicaL Psy- 
CHOLOGICAL REVIEW 255-274 (1993). 

23 From a plaintiff’s perspective, test- 
ing should be undertaken under the um- 
brella of “work product” to protect 
records from being discovered or dis- 
closed prematurely. If the plaintiff seeks 
and pays for services directly, the records 
generated are subject to discovery. If the 
evaluation is conducted under the work 
product doctrine, findings adverse to the 
claim being asserted are not readily dis- 
coverable, and the plaintiff’s attorney is 
in a position to consider whether to move 
forward on the plaintiff’s behalf. 
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Ten Signs That You Need an Appellate Lawyer 


his article presents 10 
signs to recognize that 
you need an appellate 
lawyer. It could also be 
titled “Lessons I (Should) Have 
Learned the Hard Way.” Although 
occasional mention of federal court 
appellate procedure is made, the 
scope of this article is generally lim- 
ited to state civil court appeals. 

1) You do not know that state 
court appeals in Florida are gov- 
erned by the Florida Rules of Ap- 
pellate Procedure. 

They are further back in the rule 
book, not as long as the rules of civil 
procedure, and may have escaped 
your notice. It is essential, however, 
to have a good working knowledge 
of the Florida Rules of Appellate 
Procedure. These rules govern the 
procedure for handling appeals, and 
strict adherence to the rules is a 
must. 

The rules, for example, present 
the jurisdiction of the appellate 
courts, including the circuit courts. 
Of critical importance, the rules 
contain the jurisdictional deadlines 
to file notices of appeal, writs, and 
notices to invoke the discretionary 
jurisdiction of the Supreme Court 
of Florida. These deadlines may not 
be extended by consent of the par- 
ties or order of the court.' 

The appellate rules cover civil 
and criminal appeals. The rules also 
apply to administrative appeals” 
and workers’ compensation ap- 
peals.* Among other things, the 
rules govern the due dates for fil- 
ing notices of appeal and writs, for 
preparation of any transcripts as 
well as the record on appeal, and 


by Betsy E. Gallagher 


An informal 
survey reveals that 
defense lawyers 
are not confident 
in holding on to 
their trial victories 
on appeal. 


most important, for filing the brief 
or petition. The rules additionally 
dictate the procedure for accom- 
plishing these matters. For ex- 
ample, there are different page 
limitations depending on the type 
of brief filed. Briefs are also re- 
quired to be in a specific font, and 
all briefs must contain a certifica- 
tion by counsel at the conclusion 
stating that the brief is in compli- 
ance with these font requirements. 
Some of the district courts of appeal 
routinely strike briefs for failing to 
strictly comply with the rules.* 

As has been noted, an effective 
product in the appellate court re- 
quires a combination of skills which 
may be lacking in the trial lawyer.° 
This product requires command of 
the appellate rules, ability to rec- 
ognize an appealable order, knowl- 
edge of how to present the trial 


Appellate Practice 


court record to the appellate court, 
ability to identify the issues on ap- 
peal, and patience to distill a large 
record into a coherent, concise, and 
persuasive brief, as well as oration 
and debating skills. 

2) You’ve grown to detest your 
opposing counsel and have the 
urge to disparage him or her in the 
brief and engage in motion prac- 
tice in the appellate court. 

There is no place for disparage- 
ment of your opposing counsel in 
appellate practice, especially in the 
brief. As Judge Morris Silberman of 
the Second District Court of Appeal 
points out, “These tactics suggest 
that the author must be resorting 
to name calling because his or her 
argument on the merits is weak.”® 
Avoid attacking your opposing 
counsel. Simply state your disagree- 
ment. 

Likewise, the filing of motions 
should be as limited as possible.’ 
Judge Philip J. Padovano of the 
First District Court of Appeal notes 
that “[m]otion practice is more lim- 
ited in appellate courts than it is in 
trial courts.”® There are, of course, 
times when it is necessary to file a 
motion. Motions to dismiss on meri- 
torious jurisdictional grounds and 
motions for extension of time to file 
the brief, for the clerk to prepare the 
index or record on appeal or for the 
court reporter to prepare the tran- 
script of testimony are quite accept- 
able. 

Florida appellate courts, however, 
do not tolerate frivolous motions or 
those filed in bad faith.’ For ex- 
ample, Florida appellate courts 
have repeatedly expressed their dis- 
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pleasure over motions for rehearing 
which are without any merit.'° 
These courts are increasingly likely 
to sanction lawyers for filing such 
motions.'! Restraint should be used 
to avoid filing any unnecessary mo- 
tions. 

3) You do not know, understand, 
or care if your appellate case has 
an applicable standard of review. '* 

Since 2000, the Florida Rules of 
Appellate Procedure have required 
briefs to include the applicable stan- 
dard of review.'* The Federal Rules 
of Appellate Procedure also require 
that the argument section of every 
appellant’s brief contain “for each 
issue, a concise statement of the 
applicable standard of review. . . .”" 
Although there have always been 
those who believe opinions are 
driven by result,’ most agree that 
“understanding and applying the 
proper standard of review will lead 
to the result that you want.”?® 
Evaluation of the prospects for suc- 
cess of an appeal very often can de- 
pend on the applicable standard of 
review for each issue in your case. 
Statistically, a party to an appeal 
does better when the appellate court 
is addressing a pure question of law, 
which is subject to de novo review, 
than when the court has to “over- 
turn a judge’s decision or a jury’s 
verdict based on factual argu- 
ments.”"’ 

The standard of review should be 
the cornerstone for both the state- 
ment of the facts and the argument. 
The facts and the argument must 
be written with nonwaivering atten- 
tion to the applicable standard of 
review. In this regard, attorney Hala 
Sandridge" has pointed out that the 
necessity of applying the standard 
of appellate review usually renders 
a trial memorandum useless for 
purposes of the brief because it fails 
to address the standard of review 
and fails to place the argument in 
the context of the standard. (As an 
aside, appellate specialist 
Sandridge wryly notes: “If the memo 
was unsuccessful at the trial court 
level, what would make you believe 
it would be persuasive on appeal?”) 

4) You (erroneously) believe an 
appeal (supersedeas) bond must 
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be filed to preserve your right to 
take an appeal. 

Let’s put this misconception to 
rest! The purpose of an appeal bond 
is to stay execution of a money judg- 
ment. The filing of one in a case in- 
volving a money judgment is not a 
condition precedent to taking an 
appeal. 

5) You do not know when a 
money judgment can be executed 
on or how to protect a money judg- 
ment debtor from execution on the 
judgment. 

Under Fla. R. Civ. P. 1.550(a), “No 
execution or other final process 
shall issue until the judgment on 
which it is based has been recorded 
nor within the time for serving a 
motion for new trial or rehearing, 
and if a motion for new trial or re- 
hearing is timely served, until it is 
determined ....” Thus, under most 
circumstances, execution cannot is- 
sue until at least 10 days after the 
rendition of the judgment. Of course, 
once the money judgment is entered, 
the losing party should move 
quickly to obtain the appeal bond to 
avoid execution on the judgment. 

The most prudent course is for the 
losing party to call counsel for the 
plaintiff and request a reasonable 
time to post the bond. Many attor- 
neys will agree to allow you at least 
a short amount of time to post the 
bond before beginning execution 
proceedings. If your opposing coun- 
sel will not agree to postpone execu- 
tion proceedings briefly, Rule 
1.550(b) gives the trial court discre- 
tion to stay execution for “good 
cause” and often the court will en- 
ter an order staying execution on the 
judgment for a period to allow the 
losing party time to post a bond. 

The author would be remiss if she 
did not note the increasing trend of 
trial lawyers appearing at a solvent 
defendant’s place of business with 
the sheriff to execute on a judgment 
without calling opposing counsel to 
see if an appeal bond is in the works. 
If you pursue this course, your op- 
posing counsel will be more than 
unhappy and will pull out all stops 
to win the appeal. 

Also, a major error often made is 
failure to file a motion to stay the 


mandate in the district court of ap- 
peal when further review is being 
sought in the Supreme Court of 
Florida. The mandate “is the appel- 
late court’s official communication 
of its judgment to the lower tribu- 
nal, directing the action the lower 
tribunal is to take or the disposition 
it is to make of the cause of action.”!° 
The mandate transfers jurisdiction 
of the appellate court back to the 
trial court.”° The mandate automati- 
cally issues within 15 days of the 
date of the decision, but if a timely 
motion for rehearing, clarification, 
or certification is made, this time is 
extended until 15 days after the ren- 
dition of the order on the post-deci- 
sion motion.” The losing party must 
file a motion to stay the mandate; if 
this is not done, the district court 
will issue the mandate to the trial 
court,” and your client’s judgment 
may be subject to execution even 
though the Supreme Court may ac- 
cept the case for review. 

6) You do not file a motion for 
extension of time to file the brief.”° 

The seasoned appellate lawyer 
requests at least one 30-day exten- 
sion of time to file the brief. Of 
course, the real dead-giveaway that 
you need an appellate lawyer is that 
you are even thinking about oppos- 
ing a request for an extension from 
the other side. A first extension 
should be given in the best of hu- 
mor; opposition should be given 
thereafter only if the circumstances 
of the case warrant it and you have 
given advance notice to your oppos- 
ing counsel that you cannot agree 
to any further request.” 

7) You believe that longer is bet- 
ter and big words are essential. 

Do as much work as possible for 
the court. Make the brief as easy as 
possible to read and understand. 
The trick is to make the brief 
“reader friendly.””’ You should make 
the court work as little as possible 
to understand your brief. The court 
will not be able to reverse your case 
if it doesn’t understand your posi- 
tion. The use of subheadings in the 
statement of the case and facts can 
add interest, help organize it, and 
make reading a little easier. Be as 
concise as possible. Short sentences 
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generally work the best; don’t let the 
sentences get unwieldy or complex. 
If a shorter word will work as well 
as an impressive, but little known 
word, use the simpler one. 

Leave out any irrelevant facts. For 
example, any number of briefs con- 
tain many unnecessary dates. In- 
cluding unnecessary facts will result 
in a greater possibility that your 
strongest points will be overlooked. 
Most important, a tough editing of 
the brief—which whittles away un- 
necessary facts—will help your 
cause immensely. As Judge 
Silberman of the Second District 
Court of Appeal advises: “If you 
don’t like writing or editing, don’t 
do appellate work.” 

8) You get too personal about 
your cause and want to express 
your personal beliefs in the cause 
in your brief and at oral argument. 

It is important to remember that 
you are not arguing your cause to a 
jury. It goes without saying that an 
expression of personal belief in your 
cause is as inappropriate in the ap- 
pellate court as it is in the trial 
court. An appellate court is likely to 
conclude that you do not have any 
belief in your position; it will not be 
persuaded by jury arguments. 

9) You do not know the deadline 
for filing a motion for appellate at- 
torneys’ fees and costs and what 
needs to be included in a motion. 

Even established appellate law- 
yers have inadvertently handled a 
“pro bono” appeal as a result of fail- 
ing to file a timely motion for 
attorney’s fees.”° Under Fla. R. App. 
P. 9.400(b), “A motion for attorneys’ 
fees may be served not later than 
the time for service of the reply brief 
and shall state the grounds on which 
recovery is sought.””’ The Supreme 
Court of Florida has interpreted this 
rule to “require that a party seek- 
ing attorneys’ fees in an appellate 
court must provide substance and 
specify the particular contractual, 
statutory, or other substantive ba- 
sis for an award of fees on appeal.””* 
The motion must also be placed in 
a separate document, i.e., one other 
than the brief, and failure to do so 
will result in a denial of the re- 
quested fees.” 


You may be out of luck if you file 
an untimely motion or one which 
does not contain specific grounds for 
entitlement.* Because of the time 
limitation and substantive require- 
ment, it is important to know early 
in the appellate process whether 
you have a ground for filing a mo- 
tion for attorneys’ fees. 

Any opposition to a motion for 
appellate fees must be filed by mo- 
tion within 10 days of service of the 
motion.*! A party cannot raise op- 
position to a motion for attorneys’ 
fees in a motion for rehearing.” 
Therefore, a party’s failure to timely 
oppose a motion for attorneys’ fees 
may be treated by the appellate 
court as a concession that the mo- 
tion has merit. 

The motion to tax costs is also a 
little tricky in that it requires the 
prevailing party to move to tax costs 
“on motion served within 30 days 
after issuance of the mandate.”** 
The “prevailing” party under this 
rule is the one who prevails in the 
appeal and not the party who ulti- 
mately prevails once all of the liti- 
gation is over.* 

10) You have a tendency to ex- 
aggerate, not listen, and talk too 
much. 

Poor judgment in these areas will 
cost you your case. You lose all cred- 
ibility by exaggerating and not 
sticking to the facts. It is necessary 
to state all relevant facts with cor- 
rect cites to the record. Adverse facts 
must be included.* Also, as bad as 
it is not to know the complete record 
at oral argument, it is far better to 
tell the court you do not know what 
is in the record than to make up an 
answer. The court will discover your 
duplicity, and your credibility before 
the court will be bankrupt. 

Likewise, there is no need to take 
all of your time at oral argument as 
appellee. If you sense the court has 
no interest, sit down. You can talk 
yourself into losing what should 
have been a winnable case. In this 
regard, the First District cautions: 


The purpose of oral argument is to 
clarify those questions that the judges 
may have that they were unable to an- 
swer themselves with the help of the 
briefs. . . [C]lounsel should note when the 


panel asks few or no questions. This is 
often a sign that the panel sees little 
merit in the arguments raised and may 
be an early indication that a per curiam 
affirmance is imminent. Appellees are 
well advised to not “rock the boat.” If 
the panel sits silently through the 
appellant’s argument, it is often suffi- 
cient, if not prudent, for the appellee’s 
counsel to merely refer to the briefs and, 
after offering an opportunity to answer 
any questions the panel might have, to 
sit down. More than one appellee has 
snatched defeat from the jaws of victory 
by responding to the natural impulse to 
stand up and argue.” 


¢ One More for Good Measure: 

Appellate practitioner Rosemary 
Wilder*’ has suggested the follow- 
ing sign: “You know you need an 
appellate lawyer when you repre- 
sented the defendant and won the 
case!” 

An informal survey reveals that 
defense lawyers are not confident in 
holding on to their trial victories on 
appeal. Perhaps a formal study is 
warranted. Enough said. 


Conclusion 

Do not presume that the author 
invokes this 10-point checklist for 
every appeal that she handles. 
Sometimes her best intentions go 
awry. A checklist might be a good 
idea, but many situations have 
unique facts and need unique ap- 
proaches. This list is born of long 
experience, happenstance, and mild 
panic. 
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Criminal Defense & Sentencing 
Personal Injury 

Sexual Harassment 

Medical Malpractice 

Other Related Neurological Disorders 


Not a Referral Service 


I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 


THAXTON BARCLAY GROUP 


Professional Liability Insurance Specialists 


We have the largest array of carriers of any agency in the state. 

Only use carriers rated A “Excellent” or better by A.M. Best 

Insures all size firms from solo practitioners to unlimited number of attorneys 
Superior markets for excess coverage. 

Dedicated, prompt and friendly customer service 

Excellent financing options available 


In today’s tumultuous insurance market, you need brokers that watch out for their client’s 
interests. At Thaxton Barclay Group, our loyalty lies with the client, not any one insurance carrier. 
Contact us today and have the piece of mind you have the best coverage available for your firm, at 
the most affordable price. 

G. Denis Thaxton Phone: (813) 224-0560 Fax: (813) 224-0570 
Email: denny@thaxtonbarclay.com 

Phone: (813) 269-2622 Fax: (813) 269-2626 
Email: vbarclay@thaxtonbarclay.com 


Vern Barclay 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


2906 NW 108th Ave Miami, FL 33172 
- Free estimate and audio analysis of your recordings. 
Masterhse@aol.com 


305-629-8355 


- Over 13 years of professional audio experience. 


Forensic Psychiatry ¢ Board Certified 
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I—| CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are sien to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bidg. II, Suite 190 
Clearwater, Florida 33762-5552 


16 advertise i in the Lawyer Services pages 
ofTheFloridaBarJournal 
Contact Bruce Mellinger at 
- (850) 561-5687 or bmelling@flabar.org 
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"InterCity Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 


Ladders; Parks, Playgrounds, Amusements; 

Pollution-Air & Water; Safety/Electrical : es Med Witness provides quality medical 
Engineering; Slips, Trips & Falls; Sports, 

Recreation, Aquatics; Toxic Exposure; Transpor- [3 | Zi experts i in any field of health care 


tation, Tires; Highway Safety; Warning/Instructions. 
Website: www.InterCityTesting.com. 
- ) 745-7940 « FAX (561) 745-7939 
.0. Box 2819 
Jupiter, | 


Experienced Forensic Evaluation of Seis 
ASSET : & Post Traumatic Brain Injury 
Support Services include the evaluation of injury with advanced 


Epilepsy Monitoring Unit (EMU), analysis of data, reporting of 
forensic conclusions, and the ability to testify for plaintiff / defendant. 


MEDICAL DIRECTOR: DAVID B. ROSS, M.D. 
PAL Investigations 


(800) 537-6900 (866) 793-5663 plantation 


Since 1983 Lic# 110350 | 42ND AVENUE, PLANTATION, FLORIDA 33317 


Searches 


“Hard to find” assets, 
Debtors located, Backgrounds 


Expert Witness Testimony 
For Insurance-Based Litigation 


Start thinking Insurance Metrics Corporation 
Journal Specializing in: 
= insurance and workers compensation, 
Directory - industry and regulatory standards, rate-making, 
Don’t miss unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner www.expertinsurancewitness.com 
Former NCCI CEO 


If it's a question of 


Safety... 


The answer must be 


(850) 561-5685 Security Experts Professional 

ore-mailto 


Professional Safety Incorporated 


| Merit - No Charge 
’ 
||| medical expert testimony in medical malpractice | injury & disability cai “ 
| p , personal injury & disability claims . 
| 
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AmSouth Bank 

Blumberg Excelsior 

Corporate Creations 

East Bay Mortgage 

Empire Corporate 

Florida Lawyers Mutual Cover 3 


Hertz 

Insurance Metrics 

InterCity Testing 

Int’] Genealogical 

Levin, Papantonio 

LexisNexis Cover 2, 1, 17 
Master House Studios 70 
Med Witness 71 
Plantation Hospital 71 
Professional AssetLocators 71 
Professional Safety 71 
South Florida Legal Guide 43 
Rachlin, Cohen & Holtz 23 
Ricci, Leopold 

Dr. Michael Rose 

Thaxton, Barclay 

Thompson Fast-Tax 

West 
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Baliff Crenshaw, “cross your heart and hope 
to die” is not a part of our swearing-in process. 


| appreciate all the long hours you’ve been putting in. 
However, it’s been brought to my attention that you don’t work here. 


Dae 

a We’re sorry, your honor, but we were unable to settle this out of court. 
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Every stage of the case. 
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